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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSSETS

SAMUEL BARTLEY STEELE,
BART STEELE PUBLISHING,
STEELE RECORDZ,

Civil Action No.
08-11727-NMG

Plaintiffs

TURNER BROADCASTING
SYSTEM, INC,
Et al,

Defendants.

— ' ' ' N N N N N N N

PLAINTIFFS’ RULE 55(a) MOTION FOR ENTRY OF DEFAULT AS TO
DEFENDANT MLB ADVANCED MEDIA, L.P FOR FAILURE TO PLEAD OR
OTHERWISE DEFEND

Plaintiffs Samuel Bartley Steele, Bart Steele Publishing, and Steele Recordz (“Steele”)
move this Honorable Court, pursuant to Fed.R.Civ.P. 55(a), for entry of default as to MLB
Advanced Media, L.P. (“MLBAM?”). As detailed in Steele’s Memorandum in Support of this
Motion, filed herewith, MLBAM was properly served on November 17, 2008, but has, to
date, failed to appear, plead, or otherwise defend and, accordingly, “the clerk must enter”

MLBAM’s default. See Fed.R.Civ.P. 55(a).
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WHEREFORE, plaintiffs respectfully request that this Honorable Court allow
Plaintiffs’ Rule 55(a) Motion for Entry of Default as to Defendant MLB Advanced Media,

L.P. for Failure to Plead or Otherwise Defend.

Dated: June 18, 2010 Respectfully submitted,

/s/ Christopher A.D. Hunt

Christopher A.D. Hunt (BBO# 634808)
THE HUNT LAW FIRM LLC

10 Heron Lane

Hopedale, MA 01747

(508) 966-7300

(508) 478-0595 (fax)
cadhunt@earthlink.net

CERTIFICATE OF SERVICE

I, Christopher A.D. Hunt, hereby certify that this document filed through the
ECF system will be sent electronically to the registered participants as identified on the
Notice of Electronic Filing and paper copies will be sent to those indicated as non-
registered participants on June 18, 2010.

Dated: June 18, 2010

[s/ Christopher A.D. Hunt
Christopher A.D. Hunt
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSSETS

SAMUEL BARTLEY STEELE,
BART STEELE PUBLISHING,
STEELE RECORDZ,

Civil Action No.
08-11727-NMG

Plaintiffs

TURNER BROADCASTING
SYSTEM, INC,
Et al,

Defendants.

— ' ' ' ' N N N N N

MEMORANDUM IN SUPPORT OF PLAINTIFES’ RULE 55(a) MOTION FOR
ENTRY OF DEFAULT AS TO DEFENDANT MLB ADVANCED MEDIA, L.P
FOR FAILURE TO PLEAD OR OTHERWISE DEFEND

Plaintiffs Samuel Bartley Steele, Bart Steele Publishing, and Steele Recordz (“Steele”)
move this Honorable Court, pursuant to Fed.R.Civ.P. 55(a), for entry of default as to MLB

Advanced Media, L.P. (“MLBAM”). MLBAM was properly served on November 17, 2008,

but failed to appear, plead, or otherwise defend and, accordingly, “the clerk must enter”
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MLBAM’s default. See Fed.R.Civ.P. 55(a).!

FACTUAL BACKGROUND

I. Steele Sues Major League Baseball Properties, Inc. (“MLB”) and MLBAM

Steele filed this lawsuit, pro se and proceeding in forma pauperis, on October 8, 2008
in the U.S. District Court in Boston against several parties, including MLBAM and Major
League Baseball Properties, Inc. (“MLB”), which are two discrete corporate entities. See
U.S.D.C. (MA) Docket Sheet, C.A. 08-11727, attached as Exhibit 1. See also Steele
Complaint, attached as Exhibit 2.

Steele’s Complaint named MLB as “Major League Baseball” and MLBAM as “MLB
Productions.” See Exhibit 2 at 1. Steele’s Process Receipt named MLBAM as “MLB
Productions/MLB.com,” and was properly served at MLBAM'’s principle place of business.
See United State’s Marshals Service Process Receipt and Return, attached as Exhibit 3.

MLB, on the other hand, was 7oz successfully served, but later appeared voluntarily.

! Although this Court’s August 19, 2009 ruling and entry of Judgment allowing certain
defendants’ motions for summary judgment has been timely appealed to the First Circuit
Court of Appeals (09-2571), this Court’s August 19, 2009 ruling and Judgment did not
apply to MLBAM because, as detailed below, MLBAM failed to appear, failed to move for
summary judgment, and this Court’s ruling and Judgment excluded MLBAM. This Court,
therefore, may consider and rule on this motion. See Standard Oil of Cal. v. United States,
429 U.S. 17, 18 (1976) (“the appellate mandate relates to the record and issues then before
the court,” addressing Rule 60(b) motion filed during pendency of appeal); Boston Car Co.
v. Acura, 971 F.2d 811, 815 (1* Circ. 1992); Puerto Rico v. SS Zoe Colocotroni, 601 F.2d
39, 41 (1* Cir. 1979) (district court directed to review Rule 60(b) motions expeditiously and
either deny or issue memorandum stating it is inclined to allow motion, after which movant

can seek remand from Court of Appeals so district court can vacate judgment and proceed
accordingly). Here, however, there is no judgment against MLBAM to vacate and this is not
(and could not be) a Rule 60(b) motion).
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Specifically - and also on November 17, 2008 (likely after serving MLBAM) — the
same United States Marshal, “Michelle V.,” attempted Service on MLB at their headquarters
at 245 Park Avenue, 31* Floor, New York, NY 10167. See MLB Process Receipt and
Return, attached as Exhibit 4. In the “Remarks” section of the Process Receipt and Return,
the U.S. Marshal stated:

“11-17-08 Michelle V. supervisor of security spoke with someone in the legal dept.
of Major League Baseball. Legal dept. refused to let me up to the 31* fl. to serve summons.
Legal would not speak with me on the phone or give their names.” See Exhibit 4.

Nonetheless, on December 8, 2008, MLB filed Notices of Appearance (Docket
entries 10 and 11), Corporate Disclosure Statement (Docket entry 13), Motion to Dismiss
and Memorandum in Support (Docket entries 17 and 18, respectively), and Transmittal
Declaration of Scott D. Brown in Support of MLB’s Motion to Dismiss.

Accordingly, MLB appeared voluntarily in this Court, despite actively evading service
by having a security guard prevent the U.S. Marshal from serving, calling, or even obtaining
a name from MLB. See Exhibit 4.

II. MLBAM, Properly Served, Fails to “Plead or Otherwise Defend”

MLBAM owns, operates, and does business as both MLB Productions and

MLB.com (www.mlb.com). See, e.g., MLB.com website pages, attached as Exhibits 5-8.

> The URL links for Exhibits 5-8 are
http://mlb.mlb.com/mlb/official info/about mlb com/,
http://mlb.mlb.com/mlb/official info/about mlb com/terms of use.jsp,

http://mlb.mlb.com/mlb/help/contact us.jsp, and
hetp://mlb.mlb.com/mlb/video/mlb productions/feature.jsp?content=overview, respectively.
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MLBAM has “owned the MLB.com URL since January 2001.” See Exhibit 9, at 2
(quoting Kristen Fergason, vice president of marketing for MLBAM). See also Exhibit 5
(“MLB.com Official Info,” directing inquires about MLB.com to MLBAM at the above
address); Exhibit 7 (MLB.com “Contact Us” information giving same address); Exhibit 8
(MLB Productions’ website and “About Us” page part of MLB.com and subject to
MLB.com’s “Terms of Use,” which are attached as Exhibit 6, and “© 2001-2010 MLB
Advanced Media, L.P”).

MLBAM is a Delaware Corporation with its headquarters and principal place of
business located at 75 Ninth Avenue, New York, NY 10011. See Exhibit 6 (“MLB.com
Terms of Use Agreement” at page 2, section 2 “Notice and Procedure for Making Claims of
Copyright Infringement,” listing MLBAM at the above address as “Service Provider” and
“Designated Agent to Which Notification Should Be Sent”).

At 3:00 p.m. on November 17, 2008, the United States Marshals Service properly
completed service of process on MLBAM at the above address. See Exhibit 3. Proof of
service on MLBAM was filed with the district court on December 17, 2008 and entered into
the docket on December 22, 2008. See Exhibit 3; see also Exhibit 1, docket entry #35.

MLBAM failed to plead or otherwise defend itself during the year-long pendency of
the district court action. See Exhibit 1. Nor did MLBAM attempt a special appearance
challenging process or service of process. Id. Accordingly, MLBAM defaulted in the district
court and Steele requests that this Honorable Court order the clerk to enter the required

default as to MLBAM. See Fed.R.Civ.P. 55(a) (“the clerk must enter default” given
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MLBAM'’s failure “to plead, or otherwise defend” (emphasis supplied)).
III. This Court’s August 19, 2009 Judgment did not Dismiss MLBAM

Attached as Exhibit 10 is this Court’s Judgment, entered on August 19, 2009, in
accordance with the Court’s Memorandum and Order of the same day, granting certain
defendants’ motions for summary judgment (“Judgment”). Attached as Exhibit 11 is this
Court’s Memorandum and Order allowing certain defendants’ motions for summary
judgment (“Order”).

Neither the Judgment nor the Order dismissed — or even addressed - MLBAM. See
Exhibits 10 and 11. The Court’s Order and Judgment were logical insofar as they excluded
MLBAM, given that MLBAM had not appeared and was not a party to defendants’ motion
for summary judgment. See Defendants’ Motion for Summary Judgment Dismissing the
Copyright Claim, attached as Exhibit 12 (the other motion for summary judgment, docket
entry 98, was filed solely on behalf of defendant Kobalt Music Publishing America, Inc.).

MLBAM is therefore not a party to Steele’s appeal (which appeals only this Court’s
summary judgment ruling) and default must be entered in #is Court for failing to appear.

See Fed.R.Civ.P. 55(a); see also Standard Oil of Cal, 429 U.S. at 18; Boston Car Co, 971

F.2d at 815; SS Zoe Colocotroni, 601 F.2d at 41, cited above at note 1.
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IV. First Circuit Precedent and Judicial Economy Warrant an Expeditious Ruling

on This Motion?

Steele requests that this Court “review [this motion] expeditiously, within a few days
of [its] filing,” given that “any delay in ruling could delay the pending appeal.” See SS Zoe
Colocotroni 601 F.2d at 42. If this Court is “unable conscientiously to dispose of [this]
motion within a few days of its filing,” this Court may “issue a brief memorandum” stating
that this Court “will require a specified number of more days to complete its review and issue
an order,” which Steele may present to the First Circuit to “enable [the First Circuit] to act
intelligently on extension requests made in the appeal.” 1d. Finally, if the party losing this
motion appeals, the First Circuit “will entertain a request to consolidate that appeal with the
pending appeal from final judgment where feasible.” Id.

V. Timing of This Motion

Steele, pro se in the district court proceedings, did not move for entry of default
because he was unfamiliar with default options or proceedings and did not notice MLBAM’s
failure to appear in the case. See Affidavit of Samuel Bartley Steele (“Steele Affidavit”),
attached as Exhibit 13. Moreover, the undersigned, who did not represent Steele in the
district court proceedings — other than appearing to file Steele’s Notice of Appeal — did not
become aware of MLBAM’s default until six days ago, on June 12, 2010, while reviewing the

district court docket and my client’s case file.

3 This is not an emergency motion. The undersigned is fully aware that this is being filed on
a Friday afternoon, but represents to the Court that, as a solo practitioner working 12-15
hours a day for the past six days, I filed this when it was completed and not a minute later.
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Confounding my review was the fact that several docket entries are inconsistent with
actual filings including, for example, docket entries 92 and 93, which indicate a summary
judgment motion and supporting memorandum filed on behalf of “Major League Baseball”
(i.e., “MLB”) and “MLB Productions” (i.e., “MLBAM”) whereas the actual motion and
memorandum papers moved only on behalf of Major League Baseball Properties, Inc,, i.e.,
“MLB.” See Exhibit 1; Exhibit 12. Significantly, docket entry 35 incorrectly states that
both MLB and MLBAM were served, when in fact only MLBAM was, though MLB later
appeared voluntarily. See Exhibit 1.

More pertinent to the substance of this motion, in further reviewing the docket and
file in this case, partially prompted by my June 12, 2010 discovery of MLBAM’s failure to
plead or defend, it has became clear that MLBAM'’s failure to appear was intentional, part of
a coordinated effort among the appearing defendants (including MLB - explaining their
otherwise inexplicable voluntary appearance) and MLBAM to improperly conceal and
protect MLBAM from this litigation. No doubt Steele’s pro se status entered into the
equation as well. The undersigned addressed several of defendants’ efforts to hide MLBAM
in Steele’s Appellate Brief and Reply, which have been filed in the First Circuit (09-2571)
(“Steele’s Appellate Papers”).*

For example, the undersigned, in preparing Steele’s Appellate Papers, learned that
defendants’ submitted a false and altered version of the so-called “TBS Promo” to #his Court

on three separate occasions in its various motions. See Steele’s Appellate Papers (pointing

4 Steele’s appeal has been briefed, but not yet assigned a date for argument.
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out that defendants intentionally filed an unpublished draft version of the “ITBS Promo” in
his Court that was materially different from the true “I'BS Promo” at issue). Of great
significance, the MLBAM Copyright Notice (“© 2007 MLB Advanced Media”) appearing at
the end of the true “TBS Promo” had been deleted prior to defendants’ submission of the
false TBS Promo to this Court. Id. Defendants’ false audiovisual ends showing the TBS
logo rather than the MLBAM copyright notice. Id. See also Exhibit 13.

VI. Defendants’ Misrepresentations and Filings in This Court

Just as disturbing, the undersigned has uncovered in the past six days, after extensive
review of both the district court record and Steele’s case file, that defendants made a number
of material misrepresentations to Steele during the district court proceedings that severely
hampered his ability to fairly litigate his case, unbeknownst to this Court. See Exhibit 13.
Defendants also made material misrepresentations and issued unfounded threats to an
attorney Steele was seeking to retain pursuant to this Court’s advice, which resulted in that
attorney quickly withdrawing his consideration of Steele’s case, further hampering Steele’s
efforts by forcing Steele to continue to litigate pro se. 1d. Defendants’ improper tactics and
intentional misrepresentations are more fully detailed in Exhibit 13, Steele’s Affidavit.

Defendants’ abusive, deceptive, and reprehensible tactics were designed to
improperly screen MLBAM from this litigation, frustrate Steele’s ability to pursue his claim,

and to interfere with Steele’s attempts to obtain counsel. Id.
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WHEREFORE, plaintiffs respectfully request that this Honorable Court allow
Plaintiffs’ Rule 55(a) Motion for Entry of Default as to Defendant MLB Advanced Media,

L.P., for Failure to Plead or Otherwise Defend.

Dated: June 18, 2010 Respectfully submitted,

/s/ Christopher A.D. Hunt

Christopher A.D. Hunt (BBO# 634808)
THE HUNT LAW FIRM LLC

10 Heron Lane

Hopedale, MA 01747

(508) 966-7300

(508) 478-0595 (fax)
cadhunt@earthlink.net

CERTIFICATE OF SERVICE

I, Christopher A.D. Hunt, hereby certify that this document filed through the
ECF system will be sent electronically to the registered participants as identified on the
Notice of Electronic Filing and paper copies will be sent to those indicated as non-
registered participants on June 18, 2010.

Dated: June 18, 2010

[s/ Christopher A.D. Hunt
Christopher A.D. Hunt
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EXHIBIT 1
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APPEAL, COPYRT

United States District Court
District of Massachusetts (Boston)
CIVIL DOCKET FOR CASE #: 1:08-cv-11727-NMG

Steele v. Turner Broadcasting System, Inc. et al

Assigned to: Judge Nathaniel M. Gorton

Case in other court: First Circuit, 09-02571

Cause: 17:101 Copyright Infringement

Plaintiff

Samuel Bartley Steele

V.
Defendant
Turner Broadcasting System, Inc.

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1

represented by

represented by

Date Filed: 10/09/2008
Date Terminated: 08/19/2009
Jury Demand: Plaintiff
Nature of Suit: 820 Copyright
Jurisdiction: Federal Question

Christopher A.D. Hunt

The Hunt Law Firm LLC

10 Heron Lane

Hopedale, MA 01747
508-966-7300

Email: cadhunt@earthlink.net
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Clifford M. Sloan

Skadden, Arps, Slate, Meagher & Flom
LLP

1440 New York Avenue, NW
Washington, DC 20005

202-371-7000

Email: csloan@skadden.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Kenneth A. Plevan

Skadden, Arps, Slate, Meagher & Flom
919 Third Avenue

New York, NY 10022-3897

212 735-3000

Email: kplevan@skadden.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Matthew J. Matule

Skadden, Arps, Slate, Meagher & Flom
LLP

One Beacon Street

6/17/2010
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Defendant

Time Warner Corporation

Defendant
Jon Bongiovi

Boston, MA 02108
617-573-4887

Fax: 617-573-4822

Email: mmatule@skadden.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

Skadden, Arps, Slate, Meagher & Flom
LLP

One Beacon Street

31st Floor

Boston, MA 02108
617-573-4800

Fax: 617-573-4822

Email: sbrown@skadden.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Clifford M. Sloan

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Clifford M. Slean

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1 6/17/2010
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Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

Richard Sambora represented by Clifford M. Sloan
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

William Falcone represented by Clifford M. Sloan
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown '
(See above for address)

hitps://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1 6/17/2010
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Defendant

The American Society of Composers
TERMINATED: 12/08/2008
Defendant

Fox Television Networks

correct legal name Fox Broadcasting
Company

TERMINATED: 04/06/2009

Defendant
Major League Baseball

Defendant

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Clifford M. Sloan

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Clifford M. Sloan

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1

6/17/2010
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MLB Productions, A & E represented by Clifford M. Sloan
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

A & E/AETV represented by Clifford M. Sloan
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

Bon Jovi represented by Clifford M. Sloan
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)
LEAD ATTORNEY

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1 6/17/2010
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Defendant
AEG Live

Defendant
Mark Shimmel Music

ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Clifford M. Sloan

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Secott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Clifford M. Sloan

Skadden, Arps, Slate, Meagher & Flom
LLP

1440 New York Avenue, NW
Washington, DC 20005

202-371-7000

Email: csloan@skadden.com

LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kenneth A. Plevan

Skadden, Arps, Slate, Meagher & Flom
919 Third Avenue

New York, NY 10022-3897

212 735-3000

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1 6/17/2010
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Defendant

Vector Management
TERMINATED: 04/06/2009

Defendant

Island Records
also known as
Island Def Jam Records

Defendant

Aggressive Music
TERMINATED: 04/06/2009
also known as

Sony ATV Tunes
TERMINATED: 04/06/2009

Email: kplevan@skadden.com
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Clifford M. Sloan

represented by

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Clifford M. Sloan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan
(See above for address)
LEAD ATTORNEY

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1

6/17/2010
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ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

Bon Jovi Publishing represented by Clifford M. Sloan
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Defendant

Universal Music Publishing Group represented by Clifford M. Sloan
TERMINATED: 04/06/2009 (See above for address)

LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY

PRO HACVICE

ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1 6/17/2010
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Defendant

Universal Polygram
TERMINATED: 04/06/2009

Defendant
Pretty Blue Songs

Scott D. Brown

(See above for address)

LEAD ATFORNEY
ATTORNEY TO BE NOTICED

represented by Clifford M. Sloan

(See above for address)

LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Clifford M. Sloan

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1
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Defendant

The Bigger Picture Cinema Co.

TERMINATED: 04/02/2009

Defendant

Sony ATV Tunes
TERMINATED: 04/06/2009

Defendant

Kobalt Music Publishing America,

Inc.

represented by Clifford M. Sloan

(See above for address)

LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Clifford M. Sloan

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Amy B. Auth

Ropes & Gray

One International Place
Boston, MA 02110
617-371-1032

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1
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Fax: 617-371-1037

Email: amy.auth@ropesgray.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Daniel J. Cloherty

Dwyer & Collora LLP

600 Atlantic Avenue

12th Floor

Boston, MA 02210

617-371-1000

Fax: 617-371-1037

Email: dcloherty@dwyercollora.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

David A. Bunis

Dwyer & Collora, LLP

600 Atlantic Avenue

Boston, MA 02210-2211
617-371-1000

Fax: 617-371-1037

Email: dbunis@dwyercollora.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Defendant

Boston Red Sox represented by Clifford M. Sloan
(See above for address)
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Kenneth A. Plevan

(See above for address)

LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Matthew J. Matule

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott D. Brown

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1 6/17/2010 170
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Date Filed

Docket Text

10/08/2008

| s

COMPLAINT against all defendants, filed by Samuel Bartley Steele.
(Attachments: # 1 civil cover and category sheets)(Gawlik, Cathy) (Entered:
10/09/2008)

10/08/2008

[\

MOTION for Leave to Proceed in forma pauperis by Samuel Bartley Steele.
(Gawlik, Cathy) (Entered: 10/09/2008)

10/08/2008

ELECTRONIC NOTICE of Case Assignment. Judge Nathaniel M. Gorton
assigned to case. If the trial Judge issues an Order of Reference of any matter

in this case to a Magistrate Judge, the matter will be transmitted to Magistrate
Judge Sorokin (Gawlik, Cathy) (Entered: 10/09/2008)

10/08/2008

(OS]

EXHIBITSs (magazine and CD unable to scan; too voluminous) by Samuel
Bartley Steele. (Gawlik, Cathy) (Entered: 10/09/2008)

10/31/2008

I+~

Judge Nathaniel M. Gorton: ORDER entered granting 2 Motion for Leave to
Proceed in forma pauperis. The Clerk shall issue summons and the United
States Marshal shall serve a copy of the summons, complaint, and this order
upon defendant(s) as directed by plaintiff with all costs of service to be
advanced by the United States. (PSSA, 3) (Entered: 11/03/2008)

11/03/2008

Summons Issued as to MLB Productions, A & E, A & E/AETV, Bon Jovi,
AEG Live, Turner Broadcasting System, Inc., Time Warner Corporation, Jon
Bongiovi, Richard Sambora, William Falcone, The American Society of
Composers, Fox Television Networks, Major League Baseball, and maild to
plaintiff with Local Rule 4.1 and forms and instructions for service by the
United States Marshal. (PSSA, 3) (Entered: 11/03/2008)

11/25/2008

Summons Issued as to Mark Shimmel Music, Vector Management, Island
Records, Aggressive Music, Bon Jovi Publishing, Universal Music Publishing
Group, Universal Polygram, Pretty Blue Songs, The Bigger Picture Cinema
Co.. Mailed to plaintiff with USM 285 forms, US marshal service information
letter, and L.R. 4.1. (PSSA, 4) (Entered: 11/25/2008)

12/01/2008

[[¥)]

SUMMONS Returned Executed Fox Television Networks served on
11/19/2008, answer due 12/9/2008. Fox Legal Counselor decline to accept
service because Fox Television Network does not exist. (Duong, Diep)
(Entered: 12/02/2008)

12/01/2008

I

SUMMONS Returned Executed. AEG Live served on 11/19/2008, answer
due 12/9/2008. (Duong, Diep) (Entered: 12/02/2008)

12/03/2008

I~

SUMMONS Returned Executed William Falcone served on 11/18/2008,
answer due 12/8/2008. (Duong, Diep) (Entered: 12/04/2008)

12/03/2008

[+]

SUMMONS Returned Executed Jon Bongiovi served on 11/25/2008, answer
due 12/15/2008. (Duong, Diep) (Entered: 12/04/2008)

12/03/2008

o

SUMMONS Returned Executed Bon Jovi served on 11/18/2008, answer due
12/8/2008. (Duong, Diep) (Entered: 12/04/2008)

12/08/2008

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1

NOTICE of Appearance by Matthew J. Matule on behalf of MLB

6/17/2010

171



CM/ECF -t4$42C Messachusests N¥eesiom s hrsrRT03620/20fed 06/18/10 Page 14 dlegs 13 of 24

Productions, A & E, A & E/AETV, Bon Jovi, AEG Live, Vector
Management, Aggressive Music, Bon Jovi Publishing, Pretty Blue Songs,
Time Warner Corporation, Jon Bongiovi, Richard Sambora, William Falcone,
Major League Baseball (Matule, Matthew) (Entered: 12/08/2008)

12/08/2008

NOTICE of Appearance by Scott D. Brown on behalf of MLB Productions, A
& E, A & E/AETV, Bon Jovi, AEG Live, Vector Management, Aggressive
Music, Bon Jovi Publishing, Pretty Blue Songs, Time Warner Corporation,
Jon Bongiovi, Richard Sambora, William Falcone, Major League Baseball
(Brown, Scott) (Entered: 12/08/2008)

12/08/2008

CORPORATE DISCLOSURE STATEMENT by Time Warner Corporation.
(Matule, Matthew) (Entered: 12/08/2008)

12/08/2008

CORPORATE DISCLOSURE STATEMENT by MLB Productions, A & E,
Major League Baseball. (Matule, Matthew) (Entered: 12/08/2008)

12/08/2008

CORPORATE DISCLOSURE STATEMENT by A & E/AETV. (Matule,
Matthew) (Entered: 12/08/2008)

12/08/2008

CORPORATE DISCLOSURE STATEMENT by AEG Live. (Matule,
Matthew) (Entered: 12/08/2008)

12/08/2008

CORPORATE DISCLOSURE STATEMENT by Vector Management.
(Matule, Matthew) (Entered: 12/08/2008)

12/08/2008

MOTION to Dismiss by MLB Productions, A & E, A & E/AETV, Bon Jovi,
AEG Live, Vector Management, Aggressive Music, Bon Jovi Publishing,
Pretty Blue Songs, Time Warner Corporation, Jon Bongiovi, Richard
Sambora, William Falcone, Major League Baseball.(Matule, Matthew)
(Entered: 12/08/2008)

12/08/2008

MEMORANDUM in Support re 17 MOTION to Dismiss filed by MLB
Productions, A & E, A & E/AETV, Bon Jovi, AEG Live, Vector
Management, Aggressive Music, Bon Jovi Publishing, Pretty Blue Songs,
Time Warner Corporation, Jon Bongiovi, Richard Sambora, William Falcone,
Major League Baseball. (Matule, Matthew) (Entered: 12/08/2008)

12/08/2008

DECLARATION re 17 MOTION to Dismiss by MLB Productions, A & E, A
& E/AETV, Bon Jovi, AEG Live, Vector Management, Aggressive Music,
Bon Jovi Publishing, Pretty Blue Songs, Time Warner Corporation, Jon
Bongiovi, Richard Sambora, William Falcone, Major League Baseball.
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5
Exhibit 5, # 6 Exhibit 6, # 7 Exhibit 7, # § Exhibit 8, # 9 Exhibit 9, # 10
Exhibit 10, # 11 Exhibit 11)(Matule, Matthew) (Entered: 12/08/2008)

12/08/2008

NOTICE OF MANUAL FILING by MLB Productions, A & E, A &
E/AETV, Bon Jovi, AEG Live, Vector Management, Aggressive Music, Bon
Jovi Publishing, Pretty Blue Songs, Time Warner Corporation, Jon Bongiovi,
Richard Sambora, William Falcone, Major League Baseball re 19
Declaration, (Matule, Matthew) (Entered: 12/08/2008)

12/08/2008

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1

NOTICE of Voluntary Dismissal by Samuel Bartley Steele as to defendant
American Society of Composers, Authors and Publishers. (Duong, Diep)

6/17/2010

172



CM/ECF - §ISRG Massachusests \Yfesiop b as 032920 0eq 06/18/10 Page 15 588 14 0f 24

(Entered: 12/10/2008)

Networks (Matule, Matthew) (Entered: 12/09/2008)

12/09/2008 21 | NOTICE of Appearance by Matthew J. Matule on behalf of Fox Television

Networks (Brown, Scott) (Entered: 12/09/2008)

12/09/2008 22 | NOTICE of Appearance by Scott D. Brown on behalf of Fox Television

(Matule, Matthew) (Entered: 12/09/2008)

12/09/2008 23 | CORPORATE DISCLOSURE STATEMENT by Fox Television Networks.

(Entered: 12/09/2008)

12/09/2008 24 | MOTION to Dismiss by Fox Television Networks.(Matule, Matthew)

(Matule, Matthew) (Entered: 12/12/2008)

12/12/2008 26 | NOTICE of Appearance by Matthew J. Matule on behalf of Sony ATV Tunes

(Brown, Scott) (Entered: 12/12/2008)

12/12/2008 27 | NOTICE of Appearance by Scott D. Brown on behalf of Sony ATV Tunes

Matthew) (Entered: 12/12/2008)

12/12/2008 28 | CORPORATE DISCLOSURE STATEMENT by Sony ATV Tunes. (Matule,

12/12/2008)

12/12/2008 29 | MOTION to Dismiss by Sony ATV Tunes.(Matule, Matthew) (Entered:

12/15/2008 30 | NOTICE of Appearance by Matthew J. Matule on behalf of Turner
Broadcasting System, Inc. (Matule, Matthew) (Entered: 12/15/2008)

System, Inc. (Brown, Scott) (Entered: 12/15/2008)

12/15/2008 31 |NOTICE of Appearance by Scott D. Brown on behalf of Turner Broadcasting

12/15/2008

&

CORPORATE DISCLOSURE STATEMENT by Turner Broadcasting
System, Inc.. (Matule, Matthew) (Entered: 12/15/2008)

12/15/2008

|23

(Entered: 12/15/2008)

MOTION to Dismiss by Turner Broadcasting System, Inc..(Matule, Matthew)

12/15/2008

S

MOTION for Leave to Appear Pro Hac Vice for admission of Kenneth A.
Plevan and Clifford M. Sloan by MLB Productions, A & E, A & E/AETV,
Bon Jovi, Sony ATV Tunes, AEG Live, Tumner Broadcasting System, Inc.,
Vector Management, Aggressive Music, Bon Jovi Publishing, Pretty Blue
Songs, Time Warner Corporation, Jon Bongiovi, Richard Sambora, William
Falcone, Fox Television Networks, Major League Baseball. (Attachments: # 1
Exhibit A, # 2 Exhibit B)(Matule, Matthew) (Entered: 12/15/2008)

12/16/2008

Filing fee/payment: $ 100.00, receipt number BST07736 for 34 MOTION for
Leave to Appear Pro Hac Vice for admission of Kenneth A. Plevan and
Clifford M. Sloan (Russo, Patricia) (Entered: 12/16/2008)

12/16/2008

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1

Judge Nathaniel M. Gorton: Electronic ORDER entered granting 34 Motion
for Leave to Appear Pro Hac Vice; Added Kenneth A. Plevan and Clifford M.
Sloan for MLB Productions, A & E, A & E/AETV, Bon Jovi, Sony ATV
Tunes, AEG Live, Turner Broadcasting System, Inc., Vector Management,
Aggressive Music, Bon Jovi Publishing, Pretty Blue Songs, Time Warner

6/17/2010
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Corporation, Jon Bongiovi, Richard Sambora, William Falcone, Fox
Television Networks and Major League Baseball. Attorneys admitted Pro
Hac Vice must register for electronic filing. To register go to the Court
website at www.mad.uscourts.gov. Select Forms and then scroll down to
CM/ECF Forms. (Duong, Diep) (Entered: 12/16/2008)

12/17/2008

SUMMONS Returned Executed MLB Productions, A & E served on
11/17/2008, answer due 12/8/2008; A & E/AETV served on 11/17/2008,
answer due 12/8/2008; Time Warner Corporation served on 11/17/2008,
answer due 12/8/2008; Richard Sambora served on 11/17/2008, answer due
12/8/2008; Major League Baseball served on 11/17/2008, answer due
12/8/2008. (Duong, Diep) (Entered: 12/22/2008)

12/17/2008

SUMMONS Returned Executed Turner Broadcasting System, Inc. served on
12/9/2008, answer due 12/29/2008; Vector Management served on 12/8/2008,
answer due 12/29/2008; Aggressive Music served on 12/8/2008, answer due
12/29/2008; Bon Jovi Publishing served on 12/8/2008, answer due
12/29/2008; Pretty Blue Songs served on 12/11/2008, answer due 12/31/2008.
(Duong, Diep) (Entered: 12/22/2008)

12/22/2008

STIPULATION And [Proposed] Order Regarding The Plaintiff's Responses
To The Defendants’ Motions To Dismiss by MLB Productions, A& E, A &
E/AETV, Bon Jovi, Sony ATV Tunes, AEG Live, Samuel Bartley Steele,
Turner Broadcasting System, Inc., Vector Management, Aggressive Music,
Bon Jovi Publishing, Pretty Blue Songs, Time Warner Corporation, Jon
Bongiovi, Richard Sambora, William Falcone, Fox Television Networks,
Major League Baseball. (Matule, Matthew) (Entered: 12/22/2008)

01/14/2009

MOTION for Extension of Time to January 30, 2009 to File Respond to
Defendants' Motion to Dismiss by Samuel Bartley Steele. (Duong, Diep)
(Entered: 01/15/2009)

01/15/2009

Defendants' Response by MLB Productions, A & E, A & E/AETV, Bon Jovi,
Sony ATV Tunes, AEG Live, Turner Broadcasting System, Inc., Vector
Management, Aggressive Music, Bon Jovi Publishing, Pretty Blue Songs,
Time Warner Corporation, Jon Bongiovi, Richard Sambora, William Falcone,
Fox Television Networks, Major League Baseball To 39 Plaintiffs' Motion To
Extend Time To Respond To Defendants' Motion To Dismiss. (Matule,
Matthew) (Entered: 01/15/2009)

01/15/2009

Judge Nathaniel M. Gorton: Electronic ORDER entered granting 39 Motion
for Extension of Time to File Response/Reply re 24 MOTION to Dismiss, 17
MOTION to Dismiss, 29 MOTION to Dismiss, 33 MOTION to Dismiss
Responses due by 1/30/2009 (Nicewicz, Craig) (Entered: 01/15/2009)

01/28/2009

SUMMONS Returned Executed The Bigger Picture Cinema Co. served on
1/21/2009, answer due 2/10/2009. Universal Music Publishing Group and
Universal Polygram were referred to CT Corporation for service but CT Corp
have no business by these names. (Duong, Diep) (Entered: 01/28/2009)

01/30/2009

AMENDED COMPLAINT against all defendants filed by Samuel Bartley
Steele along with a copy of MP3 file "I Love This Team Town" (Duong,
Diep) (Entered: 02/02/2009)

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl7617301546078486-L_534_0-1
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01/30/2009

42

Opposition re 17 MOTION to Dismiss, 29 MOTION to Dismiss, 33
MOTION to Dismiss, 24 MOTION to Dismiss filed by Samuel Bartley
Steele. (Duong, Diep) (Entered: 02/02/2009)

02/10/2009

Summons Returned Unexecuted by Samuel Bartley Steele as to Island
Records. After several attempts, USM unabled to locate the defendant.
(Duong, Diep) (Entered: 02/10/2009)

02/12/2009

AFFIDAVIT OF SERVICE Executed by Samuel Bartley Steele re defendants
Island Records, Universal Polygram an Universal Music Publishing Group.
(Duong, Diep) (Entered: 02/12/2009)

02/18/2009

NOTICE of Appearance by Matthew J. Matule on behalf of The Bigger
Picture Cinema Co. (Matule, Matthew) (Entered: 02/18/2009)

02/18/2009

NOTICE of Appearance by Scott D. Brown on behalf of The Bigger Picture
Cinema Co. (Brown, Scott) (Entered: 02/18/2009)

02/18/2009

CORPORATE DISCLOSURE STATEMENT by The Bigger Picture Cinema
Co.. (Matule, Matthew) (Entered: 02/18/2009)

02/18/2009

MOTION to Dismiss 41 Amended Complaint by Bon Jovi, Turner
Broadcasting System, Inc., Aggressive Music, Bon Jovi Publishing, Pretty
Blue Songs, Time Warner Corporation, Jon Bongiovi, Richard Sambora,
William Falcone, MLB Productions A&E, Major League Baseball.(Matule,
Matthew) (Entered: 02/18/2009)

02/18/2009

MEMORANDUM in Support re 48 MOTION to Dismiss The Amended
Complaint filed by Bon Jovi, Turner Broadcasting System, Inc., Aggressive
Music, Bon Jovi Publishing, Pretty Blue Songs, Time Warner Corporation,
Jon Bongiovi, Richard Sambora, William Falcone, MLB Productions A&E,
Major League Baseball (Attachments: # 1 Exhibit A)(Matule, Matthew)
(Entered: 02/18/2009)

02/18/2009

DECLARATION re 48 MOTION to Dismiss The Amended Complaint by
Bon Jovi, Turner Broadcasting System, Inc., Aggressive Music, Bon Jovi
Publishing, Pretty Blue Songs, Time Warner Corporation, Jon Bongiovi,
Richard Sambora, William Falcone, MLB Productions A&E, Major League
Baseball. (Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4
Exhibit 4, # 5 Exhibit 5, # 6 Exhibit 6, # 7 Exhibit 7, # 8 Exhibit 8, # 9
Exhibit 9, # 10 Exhibit 10)(Matule, Matthew) (Entered: 02/18/2009)

02/18/2009

IU\
—

NOTICE OF MANUAL FILING by Bon Jovi, Turner Broadcasting System,
Inc., Aggressive Music, Bon Jovi Publishing, Pretty Blue Songs, Time
Warner Corporation, Jon Bongiovi, Richard Sambora, William Falcone re 50
Declaration, (Matule, Matthew) (Entered: 02/18/2009)

02/18/2009

s

MOTION to Dismiss The Amended Complaint by A & E/AETV, Sony ATV
Tunes, AEG Live, Vector Management, The Bigger Picture Cinema Co., Fox
Television Networks.(Matule, Matthew) (Entered: 02/18/2009)

02/18/2009

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1

MEMORANDUM in Support re 52 MOTION to Dismiss The Amended
Complaint filed by A & E/AETV, Sony ATV Tunes, AEG Live, Vector
Management, The Bigger Picture Cinema Co., Fox Television Networks.
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(Matule, Matthew) (Entered: 02/18/2009)

02/18/2009

SUMMONS Returned Executed Mark Shimmel Music served on 12/24/2008,
answer due 1/13/2009. (Duong, Diep) (Entered: 02/19/2009)

02/19/2009

NOTICE of Scheduling Conference Scheduling Conference set for 3/31/2009
03:30 PM in Courtroom 4 before Judge Nathaniel M. Gorton. (Nicewicz,
Craig) (Entered: 02/19/2009)

02/20/2009

NOTICE of Appearance by Matthew J. Matule on behalf of Mark Shimmel
Music (Matule, Matthew) (Entered: 02/20/2009)

02/20/2009

NOTICE of Appearance by Scott D. Brown on behalf of Mark Shimmel
Music (Brown, Scott) (Entered: 02/20/2009)

02/20/2009

MOTION to Dismiss The Amended Complaint by Mark Shimmel Music.
(Matule, Matthew) (Entered: 02/20/2009)

02/25/2009

SUMMONS Returned Executed Kobalt Music Group served on 2/19/2009,
answer due 3/11/2009. (Duong, Diep) (Entered: 02/25/2009)

03/04/2009

SUMMONS Returned Executed Boston Red Sox served on 3/3/2009, answer
due 3/23/2009; Universal Music Publishing Group served on 2/19/2009,
answer due 3/11/2009; Universal Polygram served on 2/20/2009, answer due
3/12/2009. (Duong, Diep) (Entered: 03/05/2009)

03/04/2009

Opposition re 38 MOTION to Dismiss The Amended Complaint, 48
MOTION to Dismiss The Amended Complaint, 52 MOTION to Dismiss The
Amended Complaint filed by Samuel Bartley Steele. (Attachments: # |
Exhibit)(Duong, Diep) (Entered: 03/05/2009)

03/11/2009

NOTICE of Appearance by Daniel J. Cloherty on behalf of Kobalt Music
Group (Cloherty, Daniel) (Entered: 03/11/2009)

03/11/2009

NOTICE of Appearance by Amy B. Auth on behalf of Kobalt Music Group
(Auth, Amy) (Entered: 03/11/2009)

03/11/2009

MOTION to Dismiss the Amended Complaint by Kobalt Music Group.(Auth,
Amy) (Entered: 03/11/2009)

03/11/2009

MEMORANDUM in Support re 64 MOTION to Dismiss the Amended
Complaint filed by Kobalt Music Group. (Auth, Amy) (Entered: 03/11/2009)

03/11/2009

CORPORATE DISCLOSURE STATEMENT by Kobalt Music Group.
(Auth, Amy) (Entered: 03/11/2009)

03/11/2009

NOTICE of Appearance by Matthew J. Matule on behalf of Universal Music
Publishing Group, Universal Polygram (Matule, Matthew) (Entered:
03/11/2009)

03/11/2009

NOTICE of Appearance by Scott D. Brown on behalf of Universal Music
Publishing Group, Universal Polygram (Brown, Scott) (Entered: 03/11/2009)

03/11/2009

CORPORATE DISCLOSURE STATEMENT by Universal Music Publishing
Group. (Matule, Matthew) (Entered: 03/11/2009)

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1
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03/11/2009

CORPORATE DISCLOSURE STATEMENT by Universal Polygram.
(Matule, Matthew) (Entered: 03/11/2009)

03/11/2009

MOTION to Dismiss The Amended Complaint by Universal Music
Publishing Group, Universal Polygram.(Matule, Matthew) (Entered:
03/11/2009)

03/11/2009

NOTICE of Appearance by David A. Bunis on behalf of Kobalt Music Group
(Bunis, David) (Entered: 03/11/2009)

03/12/2009

NOTICE of Appearance by Matthew J. Matule on behalf of Boston Red Sox
(Matule, Matthew) (Entered: 03/12/2009)

03/12/2009

NOTICE of Appearance by Scott D. Brown on behalf of Boston Red Sox
(Brown, Scott) (Entered: 03/12/2009)

03/12/2009

CORPORATE DISCLOSURE STATEMENT by Boston Red Sox. (Matule,
Matthew) (Entered: 03/12/2009)

03/12/2009

MOTION to Dismiss The Amended Complaint by Boston Red Sox.(Matule,
Matthew) (Entered: 03/12/2009)

03/16/2009

MOTION for Leave to File Reply Memorandum In Further Support Of
Defendants' Motions To Dismiss The Amended Complaint (UNOPPOSED) by
MLB Productions, A & E, A & E/AETV, Bon Jovi, Sony ATV Tunes, AEG
Live, Boston Red Sox, Turner Broadcasting System, Inc., Mark Shimmel
Music, Vector Management, Aggressive Music, Bon Jovi Publishing,
Universal Music Publishing Group, Universal Polygram, Pretty Blue Songs,
Time Warner Corporation, The Bigger Picture Cinema Co., Jon Bongiovi,
Richard Sambora, William Falcone, Fox Television Networks, Major League
Baseball. (Attachments: # 1 Exhibit A)(Matule, Matthew) (Entered:
03/16/2009)

03/23/2009

MOTION for Leave to Appear Pro Hac Vice for admission of Kenneth A.
Plevan and Clifford M. Sloan Filing fee $ 100, receipt number
01010000000002348251. by Boston Red Sox, Mark Shimmel Music,
Universal Music Publishing Group, Universal Polygram, The Bigger Picture
Cinema Co.. (Attachments: # 1 Exhibit A, # 2 Exhibit B)(Matule, Matthew)
(Entered: 03/23/2009)

03/24/2009

Judge Nathaniel M. Gorton: Electronic ORDER entered granting 78 Motion
for Leave to Appear Pro Hac Vice; Added Clifford M. Sloan and Kenneth A.
Plevan for Boston Red Sox, Mark Shimmel Music, Universal Music
Publishing Group, Universal Polygram and The Bigger Picture Cinema Co.
Attorneys admitted Pro Hac Vice must register for electronic filing. To
register go to the Court website at www.mad.uscourts.gov. Select Case
Information, then Electronic Filing (CM/ECF) and go to the CM/ECF
Registration Form. (Duong, Diep) (Entered: 03/24/2009)

03/24/2009

JOINT SUBMISSION pursuant to Local Rule 16.1 And Fed. R. Civ. P. 26(f)
by MLB Productions, A & E, A & E/AETV, Bon Jovi, Sony ATV Tunes,
AEG Live, Samuel Bartley Steele, Kobalt Music Publishing America, Inc.,
Boston Red Sox, Turner Broadcasting System, Inc., Mark Shimmel Music,

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1 6/17/2010
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Vector Management, Aggressive Music, Bon Jovi Publishing, Universal
Music Publishing Group, Universal Polygram, Pretty Blue Songs, Time
Warner Corporation, The Bigger Picture Cinema Co., Jon Bongiovi, Richard
Sambora, William Falcone, Fox Television Networks, Major League
Baseball.(Matule, Matthew) (Entered: 03/24/2009)

03/25/2009

CERTIFICATION pursuant to Local Rule 16.1 by Kobalt Music Publishing
America, Inc..(Auth, Amy) (Entered: 03/25/2009)

03/25/2009

MOTION for Leave to File Reply Memorandum (UNOPPOSED) by A &
E/AETV, Sony ATV Tunes, AEG Live, Vector Management, Universal
Music Publishing Group, Universal Polygram, The Bigger Picture Cinema
Co., Fox Television Networks. (Attachments: # 1 Exhibit A)(Brown, Scott)
(Entered: 03/25/2009)

03/27/2009

Summons Returned Unexecuted by Samuel Bartley Steele as to Island
Records. (Duong, Diep) (Entered: 03/30/2009)

03/30/2009

CERTIFICATION pursuant to Local Rule 16.1 (D)(3) by MLB Productions,
A & E, A & E/AETYV, Bon Jovi, Sony ATV Tunes, AEG Live, Boston Red
Sox, Turner Broadcasting System, Inc., Mark Shimmel Music, Vector
Management, Aggressive Music, Bon Jovi Publishing, Universal Music
Publishing Group, Universal Polygram, Pretty Blue Songs, Time Warner
Corporation, The Bigger Picture Cinema Co., Jon Bongiovi, Richard
Sambora, William Falcone, Fox Television Networks, Major League
Baseball.(Matule, Matthew) (Entered: 03/30/2009)

03/31/2009

Electronic Clerk's Notes for proceedings held before Judge Nathaniel M.
Gorton: Scheduling Conference held on 3/31/2009. (Court Reporter:
dahlstrom.) (Nicewicz, Craig) (Entered: 04/01/2009)

03/31/2009

Electronic Clerk's Notes for proceedings held before Judge Nathaniel M.
Gorton: Scheduling Conference held on 3/31/2009. (Court Reporter:
Dahlstrom.)(Attorneys present: Various) (Nicewicz, Craig) (Entered:
04/15/2009)

04/01/2009

NOTICE of Voluntary Dismissal as to defendant The Bigger Picture Cinema
Company by Samuel Bartley Steele (Duong, Diep) (Entered: 04/02/2009)

04/03/2009

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1

Judge Nathaniel M. Gorton: ORDER entered. MEMORANDUM & ORDER
"In accordance with the foregoing, this Court rules as follows: 1) Defendants’
motions to dismiss (Docket Nos. 17, 24, 29 and 33 ), all of which were filed
before the plaintiffs amended their complaint, are DENIED as MOOT; 2) The
motion of the Non-Implicated Defendants to dismiss (Docket No. 52 ) is, with
respect to defendants Fox Broadcasting Company, Sony ATV Tunes LLC and
Vector 2 LLC, ALLOWED but is otherwise DENIED; 3) the motions to
dismiss of defendant Mark Shimmel Music (Docket No. 58 ) and defendant
Kobalt Music Publishing America (Docket No. 64 ) are DENIED; 4) the
motion of defendants Universal Music Publishing and Universal Polygram
International Publishing to dismiss (Docket No. 71 ) is, with respect to
defendant Universal Music Publishing, ALLOWED but is otherwise
DENIED; 5) The defendants motions to dismiss (Docket Nos. 48 and 76 ) are
DENIED and 6) limited discovery will proceed as follows: a) all discovery

6/17/2010
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relevant to the issue of substantial similarity will be completed on or before
May 31, 2009; b) dispositive motions with respect to substantial similarity
will be filed on or before June 26, 2009, and oppositions will be filed on or
before July 17, 2009; c) a hearing on any pending dispositive motion will be
held on Wednesday, August 12, 2009, at 3:30 PM ." Copy mailed to plaintiff
(Duong, Diep) (Entered: 04/06/2009)

04/06/2009

Set/Reset Deadlines: Discovery to be completed by 5/31/2009, Dispositive
Motions due by 6/26/2009. Oppositions due by 7/17/2009, Motion Hearing
set for 8/12/2009 03:30 PM in Courtroom 4 before Judge Nathaniel M.
Gorton. (Duong, Diep) (Entered: 04/06/2009)

04/09/2009

Transcript of Hearing on Motions to Dismiss held on March 31, 2009, before
Judge Gorton. Court Reporter: Cheryl Dahlstrom at 617/951-4555. The
Transcript may be purchased through the Court Reporter, viewed at the public
terminal, or viewed through PACER after it is released. Redaction Request
due 4/27/2009. Redacted Transcript Deadline set for 5/7/2009. Release of
Transcript Restriction set for 7/6/2009. (Scalfani, Deborah) (Entered:
04/09/2009)

04/09/2009

NOTICE is hereby given that an official transcript of a proceeding has been
filed by the court reporter in the above-captioned matter. Counsel are referred
to the Court's Transcript Redaction Policy, a copy of which is attached to this
entry.. (Scalfani, Deborah) (Entered: 04/09/2009)

04/17/2009

ANSWER to 41 Amended Complaint And Affirmative Defenses by MLB
Productions, A & E, A & E/AETV, Bon Jovi, AEG Live, Boston Red Sox,
Turner Broadcasting System, Inc., Mark Shimmel Music, Aggressive Music,
Bon Jovi Publishing, Universal Polygram, Pretty Blue Songs, Time Warner
Corporation, Jon Bongiovi, Richard Sambora, William Falcone, Major
League Baseball.(Matule, Matthew) (Entered: 04/17/2009)

04/20/2009

ANSWER to 41 Amended Complaint by Kobalt Music Publishing America,
Inc..(Cloherty, Daniel) (Entered: 04/20/2009)

05/13/2009

Judge Nathaniel M. Gorton: Electronic ORDER entered granting 77, 81
Motion for Leave to File; Counsel using the Electronic Case Filing System
should now file the document for which leave to file has been granted in
accordance with the CM/ECF Administrative Procedures. Counsel must
include - Leave to file granted on (date of order)- in the caption of the
document. (Duong, Diep) (Entered: 05/13/2009)

05/18/2009

REPLY to Response to 48 MOTION to Dismiss The Amended Complaint
filed by MLB Productions, A & E, A & E/AETV, Bon Jovi, Sony ATV
Tunes, AEG Live, Boston Red Sox, Turner Broadcasting System, Inc., Mark
Shimmel Music, Vector Management, Aggressive Music, Bon Jovi
Publishing, Universal Music Publishing Group, Universal Polygram, Pretty
Blue Songs, Time Warner Corporation, The Bigger Picture Cinema Co., Jon
Bongiovi, Richard Sambora, William Falcone, Fox Television Networks,
Major League Baseball. (Matule, Matthew) (Entered: 05/18/2009)

05/18/2009

REPLY to Response to 71 MOTION to Dismiss The Amended Complaint, 52
MOTION to Dismiss The Amended Complaint filed by A & E/AETV, Sony

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L._534_0-1 6/17/2010
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ATV Tunes, AEG Live, Vector Management, Universal Music Publishing
Group, Universal Polygram, The Bigger Picture Cinema Co., Fox Television
Networks. (Matule, Matthew) (Entered: 05/18/2009)

06/10/2009

MOTION for Summary Judgment Dismissing The Copyright Infringement
Claim by MLB Productions, A & E, A & E/AETV, AEG Live, Boston Red
Sox, Turner Broadcasting System, Inc., Mark Shimmel Music, Aggressive
Music, Bon Jovi Publishing, Universal Polygram, Pretty Blue Songs, Time
Warner Corporation, Jon Bongiovi, Richard Sambora, William Falcone,
Major League Baseball.(Matule, Matthew) (Entered: 06/10/2009)

06/10/2009

MEMORANDUM in Support re 92 MOTION for Summary Judgment
Dismissing The Copyright Infringement Claim filed by MLB Productions, A
& E, A & E/AETV, AEG Live, Boston Red Sox, Turner Broadcasting
System, Inc., Mark Shimmel Music, Aggressive Music, Bon Jovi Publishing,
Universal Polygram, Pretty Blue Songs, Time Warner Corporation, Jon
Bongiovi, Richard Sambora, William Falcone, Major League Baseball.
(Matule, Matthew) (Entered: 06/10/2009)

06/10/2009

DECLARATION re 92 MOTION for Summary Judgment Dismissing The
Copyright Infiringement Claim by MLB Productions, A & E, A & E/AETV,
AEG Live, Boston Red Sox, Turner Broadcasting System, Inc., Mark
Shimmel Music, Aggressive Music, Bon Jovi Publishing, Universal
Polygram, Pretty Blue Songs, Time Warner Corporation, Jon Bongiovi,
Richard Sambora, William Falcone, Major League Baseball. (Attachments: #
1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5 Exhibit 5, # 6
Exhibit 6, # 7 Exhibit 7, # 8 Exhibit 8, # 9 Exhibit 9, # 10 Exhibit 10, # 11
Exhibit 11, # 12 Exhibit 12)(Brown, Scott) (Entered: 06/10/2009)

06/10/2009

NOTICE OF MANUAL FILING by MLB Productions, A& E, A &
E/AETV, AEG Live, Boston Red Sox, Turner Broadcasting System, Inc.,
Mark Shimmel Music, Bon Jovi Publishing, Pretty Blue Songs, Time Warner
Corporation, Jon Bongiovi, Richard Sambora, William Falcone, Major
League Baseball re 92 MOTION for Summary Judgment Dismissing The
Copyright Infringement Claim, 94 Declaration, (Matule, Matthew). Modified
on 6/15/2009: 2 CD and 1 DVD Rec'd (Duong, Diep). (Entered: 06/10/2009)

06/10/2009

Statement of Material Facts L.R. 56.1 re 92 MOTION for Summary Judgment
Dismissing The Copyright Infringement Claim filed by A & E/AETV, AEG
Live, Boston Red Sox, Turner Broadcasting System, Inc., Mark Shimmel
Music, Aggressive Music, Bon Jovi Publishing, Universal Polygram, Pretty
Blue Songs, Time Warner Corporation, Jon Bongiovi, Richard Sambora,
William Falcone, Major League Baseball. (Matule, Matthew) (Entered:
06/10/2009)

06/22/2009

MOTION To Reschedule August 12, 2009 Hearing On Dispositive Motions
On Substantial Similarity Issue by MLB Productions, A & E, A & E/AETV,
AEG Live, Boston Red Sox, Turner Broadcasting System, Inc., Mark
Shimmel Music, Aggressive Music, Bon Jovi Publishing, Universal
Polygram, Pretty Blue Songs, Time Warner Corporation, Jon Bongiovi,
Richard Sambora, William Falcone, Major League Baseball.(Matule,
Matthew) (Entered: 06/22/2009)

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1
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06/26/2009 98 | MOTION for Summary Judgment by Kobalt Music Publishing America, Inc..
(Auth, Amy) (Entered: 06/26/2009)
06/26/2009 99 | MEMORANDUM in Support re 98 MOTION for Summary Judgment filed

by Kobalt Music Publishing America, Inc.. (Auth, Amy) (Entered:
06/26/2009)

06/26/2009 100

Statement of Material Facts L.R. 56.1 re 98 MOTION for Summary Judgment
filed by Kobalt Music Publishing America, Inc.. (Auth, Amy) (Entered:
06/26/2009)

07/17/2009 101

MEMORANDUM in Opposition re 92 MOTION for Summary Judgment
Dismissing The Copyright Infringement Claim, 98 MOTION for Summary
Judgment filed by Samuel Bartley Steele. (Attachments: # 1 Exhibit A1, # 2
Exhibit A2, # 3 Exhibit A3, # 4 Exhibit B1, # 5 Exhibit B2, # 6 Exhibit B3-6,
# 7 Exhibit C1-9, # 8 Exhibit D1-6, # 9 Exhibit E, # 10 Exhibit F1-3)(Duong,
Diep) (Entered: 07/21/2009)

07/29/2009 ]

N

MOTION for Leave to File Reply Memorandum Of Law In Further Support
Of Their Motion For Summary Judgment Dismissing The Copyright
Infiringement Claim by MLB Productions, A & E, A & E/AETV, AEG Live,
Boston Red Sox, Turner Broadcasting System, Inc., Mark Shimmel Music,
Aggressive Music, Bon Jovi Publishing, Universal Polygram, Pretty Blue
Songs, Time Warner Corporation, Jon Bongiovi, Richard Sambora, William
Falcone, Major League Baseball. (Attachments: # 1 Exhibit A)(Matule,
Matthew) (Entered: 07/29/2009)

07/30/2009

Judge Nathaniel M. Gorton: Electronic ORDER entered granting 97 Motion
to continue. (Nicewicz, Craig) (Entered: 07/30/2009)

07/30/2009

ELECTRONIC NOTICE of Hearing on Motion 98 MOTION for Summary
Judgment, 92 MOTION for Summary Judgment Dismissing The Copyright
Infringement Claim : Motion Hearing reset for 9/10/2009 03:30 PM in
Courtroom 4 before Judge Nathaniel M. Gorton. (Nicewicz, Craig) (Entered:
07/30/2009)

07/30/2009

Judge Nathaniel M. Gorton: Electronic ORDER entered granting 102 Motion
for Leave to File; Counsel using the Electronic Case Filing System should
now file the document for which leave to file has been granted in accordance
with the CM/ECF Administrative Procedures. Counsel must include - Leave
to file granted on (date of order)- in the caption of the document. (Nicewicz,
Craig) (Entered: 07/30/2009)

07/30/2009 103

REPLY to Response to 92 MOTION for Summary Judgment Dismissing The
Copyright Infringement Claim filed by MLB Productions, A& E, A &
E/AETV, AEG Live, Boston Red Sox, Turner Broadcasting System, Inc.,
Mark Shimmel Music, Aggressive Music, Bon Jovi Publishing, Universal
Polygram, Pretty Blue Songs, Time Warner Corporation, Jon Bongiovi,
Richard Sambora, William Falcone, Major League Baseball. (Attachments: #
1 Exhibit A)(Matule, Matthew) (Entered: 07/30/2009)

08/19/2009 104

Judge Nathaniel M. Gorton: ORDER entered. MEMORANDUM AND
ORDER "In accordance with the foregoing, the defendants motions for

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1 6/17/2010
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Diep) (Entered: 08/20/2009)

summary judgment (Docket Nos. 92 and 98 ) are ALLOWED." (Duong,

08/19/2009 10

\%

Judge Nathaniel M. Gorton: ORDER entered. JUDGMENT in favor of
defendants against plaintiff(Duong, Diep) (Entered: 08/20/2009)

08/20/2009)

08/20/2009 DOCKET Nos. 104 and 105 sent to Plaintiff (Duong, Diep) (Entered:

[#)

08/28/2009 1

MOTION for Reconsideration re 104 Memorandum & ORDER by Samuel
Bartley Steele. (Attachments: # 1 Brief)(Duong, Diep) (Entered: 08/31/2009)

09/02/2009 1

o
~

MEMORANDUM in Opposition re 106 MOTION for Reconsideration re 104
Memorandum & ORDER filed by MLB Productions, A & E, A & E/AETV,
AEG Live, Boston Red Sox, Turner Broadcasting System, Inc., Mark
Shimmel Music, Aggressive Music, Bon Jovi Publishing, Universal
Polygram, Pretty Blue Songs, Time Warner Corporation, Jon Bongiovi,
Richard Sambora, William Falcone, Major League Baseball. (Attachments: #
1 Exhibit A)(Matule, Matthew) (Entered: 09/02/2009)

—
[=2]

09/03/2009

(Entered: 09/03/2009)

Opposition re 106 MOTION for Reconsideration re 104 Memorandum &
ORDER filed by Kobalt Music Publishing America, Inc.. (Auth, Amy)

O

09/15/2009 | 109
09/16/2009)

AFFIDAVIT of Steele by Samuel Bartley Steele. (Duong, Diep) (Entered:

—
[en]

10/13/2009

(Duong, Diep) (Entered: 10/13/2009)

Judge Nathaniel M. Gorton: ORDER entered. MEMORANDUM AND
ORDER "In accordance with the foregoing, the plaintiff's motion for
reconsideration (Docket No. 106 ) is DENIED." Copy mailed to plaintiff

—
—
—

11/06/2009

NOTICE of Appearance by Christopher A.D. Hunt on behalf of Samuel
Bartley Steele (Hunt, Christopher) (Entered: 11/06/2009)

N

11/06/2009

from the First Circuit Court of Appeals web site at

Christopher) (Entered: 11/06/2009)

NOTICE OF APPEAL as to 85 104 110 by Samuel Bartley Steele NOTICE
TO COUNSEL: A Transcript Report/Order Form, which can be downloaded

http://www.cal.uscourts.gov/clerks/transcript.htm MUST be completed and
submitted to the Court of Appeals. Appeal Record due by 11/27/2009. (Hunt,

L8]

11/06/2009 11

MOTION for Leave to Appeal in forma pauperis by Samuel Bartley Steele.
(Hunt, Christopher) (Duong, Diep). (Entered: 11/06/2009)

E-N

11/06/2009 11

Christopher) (Entered: 11/06/2009)

TRANSCRIPT ORDER FORM by Samuel Bartley Steele (Hunt,

n

11/12/2009 11

AFFIDAVIT of Samuel Bartley Steele in Support re 113 MOTION for Leave
to Appeal in forma pauperis (Duong, Diep) (Entered: 11/12/2009)

11/12/2009 Judge Nathaniel M. Gorton: Electronic ORDER entered granting 113 Motion
for Leave to Appeal in forma pauperis (Duong, Diep) (Entered: 11/12/2009)

N

11/17/2009 11

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1

Certified and Transmitted Abbreviated Electronic Record on Appeal to US

6/17/2010
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Court of Appeals re 112 Notice of Appeal, (Ramos, Jeanette) (Entered:

11/17/2009)

11/17/2009 USCA Case Number 09-2571 for 112 Notice of Appeal, filed by Samuel
Bartley Steele. (Ramos, Jeanette) (Entered: 11/17/2009)

04/22/2010 117 | Supplemental Record on Appeal transmitted to US Court of Appeals re 112

Notice of Appeal, Documents included: #95 & Exhibits G plus (9) CD's

(Ramos, Jeanette) (Entered: 04/22/2010)

——

PACER Service Center
Transaction Receipt

06/17/2010 09:36:31 |

PACER Login:|[th8426 [Client Code: |

|Description: ||Docket Report|[Search Criteria:|[1:08-cv-11727-NMGj
|Billable Pages: "18 ||Cost: 1.44

https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?617301546078486-L_534_0-1
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Case 1:08-cv-11727-NMG ~ Document1  Filed 10/08/2008 Page 1 of 10
08 CA 11727 NMG

1. NAME AND ADDRESS OF PLAINTIFFS: Samuel Bartley Steele, known as Bart
Steele, and Bart Steele Publishing’s address is 80 Park Street, Chelsea Massachusetts
02150. Mr. Steele is a singer, songwriter, music publisher and music producer who
performs with his bands, The Chelsea City Council and The Bart Steele Band, throughout
New England. Steele's music, including the song at issue in this case, can be heard at:
www.myspace.com/chelseacitycouncil. Mr. Steele also works as a bartender to assist
with paying his expenses and supporting his daughter.

2. NAME AND ADDRESS OF DEFENDANTS: The primary defendants in this case are
Turner Broadcasting System, Inc. (“TBS”) and Time Warner Corporation. Both TBS and
Time Warner do business in all 50 states and all over the world. Time Warner’s address
is One Time Warner Center, New York, New York 10019. TBS’s address is One CNN
Center, Atlanta, Georgia 30303.

3. Other defendants include Jon Bongiovi, Richard Sambora, William Falcone, The
American Society of Composers, Authors and Publishers (*ASCAP™) Fox Television
Networks, Major League Baseball / MLB Productions, A&E /AETV, Bon Jovi, AEG
Live, Mark Shimmel Music, Vector Management, Island Records / Island Def Jam
Records, Aggressive Music / Sony ATV Tunes, Bon Jovi Publishing, Universal Music
Publishing Group, Universal Polygram, Pretty Blue Songs, and The Bigger Picture
Cinema Co, as well as the owners of every ballpark that the ad at issuc was played in, and
all of Time Warner’s Networks that played the ad in more than 74 countries around the
world promoting defendants MLB and Bon Jovi. This list of defendants may grow, since
it does not yet include parties responsible for playing the ad on the internet.

4. For addresses of the defendants listed in paragraphs 2 and 3, please sce Exhibit A.

5. JURISDICTION: This case involves copyright and trademark infringement, and is
therefore subject to the federal question jurisdiction of this federal court under 28 U.S.C.
Section 1331 and the Copyright Act, 17 U.S.C Section 101 et seq. and the Lanham Act.

6. ALLEGATIONS: In September of 2004, Plaintift Bart Stecle wrote a love song for his
beloved Red Sox and a baseball playoff anthem fans could sing along with. He titled his
song “(Man I Really) Love this Team”, also known as “Man [ Love this Team.”™ The
song was originally released in early October 2004, by the Bart Steele Band and Steele’s

other band, The Gyromatics. Steele, his bandmates, and {riends performed the song
outside Fenway Park for the next month handing out thousands ol ¢d’s and lyrics sheets.
Red Sox fans got to know the song very well. There were sing alongs at the two most
popular Red Sox bars outside Fenway Park (The Cask n’ Flagon and Boston Beer Works
both played the song regularly). Bart's roommate, who still works inside Fenway Park to
this day. handed out copies to Red Sox executives inside the park. Bart stood outside the
executive’s entrance to Fenway Park on Brookline Ave. handing copies to anyone
wearing a suit. A friend of Bart’s had conversations with a member of the Red Sox
organization. who asked her to send the song to him. She emailed it to him at
irouke/eisox.com in latc October 2004. Bart and bandmate, Peter Bellomo, were
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10.

invited to play the song live on Channel 7 and Channel 5 and did so on October 26, 2004.
An acoustic version of the song was also played on New England’s number one Sports
radio station, WEEI / 850 AM-Boston, a Fox Sports Radio Network affiliate. The song
was also available for free download on many websites, including www.gyromatics.com,
www.kohit.com, and, most importantly, www.fenwaynation.com. The fenwaynation sitc
averaged 180,000 “hits” per day in October 2004. The song was also posted at
www.mvn.com, (the largest independent sports website in the country),

www phoenix.com, and www.mikehallal.com.

Bart sent cds with lyric sheets to Johnny Damon, Bronson Arroyo, team captain Jason
Varitek, Kevin “Cowboy Up” Millar, Jerry Remy (Red Sox NESN announcer), Team
owner John Henry, & GM Theo Epstein. Bart also emailed the MP3 and links to where
the song was available for free download to the general mailboxes of both the Red Sox
and MLB.

Defendant Jon Bongiovi was in Boston to campaign for John Kerry in late October /early
November 2004, He stayed at a hotel a few blocks away from Fenway Park, where Bart
and bandmates were performing Bart's song. Thus it is entircly possible that Mr.
Bongiovi heard Bart’s song, or received a ¢d copy of it, in 2004.

When he sent the song to MLB, he sent them lyric sheets entitled ‘1 Really Love This
Team’. In early November 2004 and throughout the following months, Bart began
revising the song and working a marketing concept that would adapt the song for usc in
any town. Lyrics for this derivative version, entitled “Man I Really Love This Town.”
are included in on the CD-R attached as Exhibit [ (no.5). For example, the words
“Yawkey Way” could be replaced by the name of the street outside the ballpark in any
town. Bart also shared with MLB his idea that a “country” song would be more
marketable for MLB both nationally and internationally. It is important to note that as
Bart was working on his derivative version for any team/town he sent defcndants
derivative lyrics rhyming ‘round’ with ‘town’ (and eventually copyrighted these
derivative lyrics, as well as the original lyrics, at the Library of Congress in June 2006).
He told MLB that he was working on this new version for any team or any town and was
replacing the Boston specific lyrics with lyrics for cach team and each town.

The song was played on the Bobby Bucket radio show in 2005. and in October 2005, Bart
played the song on live TV (Chelsea Cable Channel 3) for a hurricane Katrina relief
fundraiser. lronically, this is the performance Bart referenced in his application to
become a member of ASCAP. [ASCAP requires prospective members to reference onc
public performance of a particular original song as part of its application process.] Bart
even registered both versions of his song--"Man | Really l.ove This Team” and “Man |
Really Love This Town”-- at ASCAP with himself as both writer and publisher. A copy
of the ASCAP title code rcgistration, numbcer 433133272, is attached as Exhibit B. As
will bc explained below, this registration did nothing to protect Bart’s rights.
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12,

13.

14.

In December 2005, Bart posted the song at his website
www.myspace.com/thebartsteeleband

Many people began telling Bart that they had his song on their ipods and computers at
work and knew of others who had Bart’s song as well, but did not know who Bart was.
As the number of (uncompensated) downloads grew, Bart realized his song had “madc it”
and decided to copyright his baseball playoff anthem. He submitted his song to the
Library of Congress and received copyright certificate PAu3-052-330. dated June 30
2006. This copyright includes the derivative lyrics Bart told MLB he was working on,
which rthyme “round” with “town.” To transforim Bart’s song into an ad, defendants
took this rhyme and made it the central focus of the Bon Jovi advertisement’s choral
refrain, and added in their commercial message: “Let the world keep spinning round /
This is where it all goes down (one of TBS’s silly ad messages)/ That’s why [ love this
town." For an analysis of some of the other similarities between Bart’s song and the Bon
Jovi ad, please see Exhibit C, which was prepared by a friend of Bart's who is currently
studying for a PhD in Musicology. Moreover, careful review of the visual images in the
original ad reveals that they are mostly Red Sox and Boston images—just as in Bart’s
song. For example, the moment Bart sings “Word is out on Yawkey Way. the ad shows a
shot of a Yawkey Way streer sign as Bon Jovi sings “When I'm walkin® down the street. ™
At the same time Bart was finishing his derivative version of his baseball playolf anthem,
Bart applied for membership to ASCAP, thc American Society ot Composers Authors
and Publishers. Bart was attempting to protect himself against further uncompensated
uses of his work, relying upon ASCAP’s reputation as protectors of musician’s rights and
their many statements regarding their systems for collecting royalties and distributing
royalties to their rightful owners. Bart became a member of ASCAP. with the same
rights as any other member such as defendant Bon Jovi. in June 2006. As noted above,
Bart’s application for ASCAP membership included reference to the song at issue. noting
that he was both writer and publisher of the song. ASCAP thercfore had notice of Bart's
song as far back as June 2006, well before Bon Jovi registered his advertisement/song
with ASCAP in June 2007.

In July 2006, defendants TBS, FOX and MLB announced a seven-ycar deal in which. for
the first time ever, the ML.B playofts would air on cable television rather than free
broadcast television networks.  Following the 2006 World Series, 1BS contacted Bon
Jovi through one of its musical consultants, Mark Shimmecl. Mr. Shimmcl specializes in
connecting his corporate clients with the highest level musical talent when they need a
jingle or music to use in advertising. (For his profile see the following webpage)
http://www.impnow.com/profiles/markshimmel/ Mr. Shimmel’s very involvement in this
case shows that “l Love This Town” was done as an advertisement for TBS being the
ncw home of the MLB playoffs. When Bart contacted Mr. Shimmecl by telephonc asking
about the matter and how Bon Jovi got his song, Mr. Shimmel told him. “talk to Tumer.”
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15. TBS and MLB got their video footage in Edmonton, Alberta (Canada)for the ad that
would be released on August 31, 2007 and run through the duration of the 2007 baseball
playoffs. On July 31, 2007, baseball’s DVD distribution partner, A& E, helped with the
recording and production of Bon Jovi's DVD“Lost Highway-the Live Concert.” Thus,
all defendants were engaged in a mutually-beneficial cross-promotion based entirely
upon Barts’s song and marketing concept. In fact, Bon Jovi’s world tour started the day
after the 2007 World Series started—promoted one of the most expensive ad campaigns
in history [Time Warner provided $386 miltion to help promote its networks being the
new home of MLB. Furthermore, both MLB and TBS acknowledge that this was the first
time MLB worked on an ad campaign with one of its networks. TBS has also .
acknowledged that it was the first time it aired market-specific content. That is, they
produced ads with lyrics specific to each team, just as Bart had proposed. TBS “Creative
Director” Craig Barry has also acknowledged in the press that Bon Jovi's role in the ad
campaign was to “deliver our [TBS’s] message™ about TBS being the new home of the
playotts. Bon Jovi’s ad soundtrack delivers this message: “No matter where you’re
from, tonight you're from right here™, “You makc feel at home somehow™, “'that’s why |
love this town”. “that’s why I keep comin’ ‘round, etc. This ciearly shows that TBS
wrole part or all of the unauthorized derivative version of Bart’s song, most likely
through a method called “temp tracking.”

16. Temp tracking involves using one song as a kind of working draft (sometimes called the
“reference track™) for the creation of (in this case) an audio visual work such as a
television advertiscment. Simply put. the director takes a song he likes (Bart’s song),
puts some video images that fit with it, and proposes the rough cut to the client.
Sometimes they use that rough cut, and somelimes they decide to hirc an established star
to perform and / or change the music. It is important to note that the video images in the
final MLB/I'BS promo track some of Bart’s song lyrics too well for coincidence. When
Bart first saw the ad, then watched it with his song playing simultaneously, he realized
that the striking similarities between the lyrics, music and video images indicated that
the Bon Jovi soundtrack was written and recorded to fit with thc visual images originally
suggested and selected by “cues” from Bart’s song. This was a classic case of “lemp
tracking”. as described in the following articlc:
http://www.ampnow.com/news-infringement. html

17. Baseball’s DVD distribution partner, A&E did the artwork for Bon Jovi's “Lost
Highway” ¢d itself. The cd was released in the United States June 19, 2007. Later that
year. in November, the DVD was released. This clearly shows how the corporate entities
aided Bon Jovi in gelting the song/ad and cd itsclf oul. using Bart’s work for a huge
cross-promotion of their interests, without paying Bart or giving him any credit. In other
words, A&E (MLB’s distribution partner) was clearly involved before the June 19, 2007
release date of the cd.
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On October 4, 2007, Bart received the first of many phone calls and email messages from
friends “congratulating” him on selling his basebal] anthem, and asking him how much
he got paid for the TBS/MLB advertisement they were seeing on television. After seeing
the ad and hearing its unauthorized derivative version of his song being sung by Bon
Jovi, Bart was shocked and devastated, because he had never gotten a response to any of
his communication with defendants, nor received any payment for use of his song. Nor
had Bart granted synchronization rights or permission to create derivative versions of his
song. It is especially offensive to Bart that his song was exploited for commercial
purposes, more so than any song in the history of this country.

After conferring about this matter with the Volunteer Lawyers for the Arts and the FBI,
Bart contacted ASCAP. After hearing his story, ASCAP employces Greg Potter and
Robert Cheatham encouraged Bart to send them all of his musicology and “temp track”
evidence and suggested he formally request that ASCAP freeze payment of royalties on
the Bon Jovi ad soundtrack. Bart sent a letter dated January 23, 2008 requesting ASCAP
look into conflicts and freeze royalties. In February, Bart sent ASCAP a video of the ad
with his own song substituted for the Bon Jovi soundtrack, to show how well the visual
images track Bart’s song lyrics. ASCAP repeatedly assured Bart that they would make a
decision on his claim within 4 weeks.

. After several inquiries into the status of his claim. Bart received a conference phone call

from ASCAP on April 21, 2008. In that phone conversation, ASCAP cmployecs Robert
Cheatham and Andrcw Rodriguez told Bart and his girlfriend Carly, who was listening on
spcakerphone. that they found it “very hard to believe that this (the Bon Jovi song) was
independent creation on thcir (defendants’) part with the whole baseball thing and video.”
When Bart thanked them, and told them he was so depressed over this that he was at the
point of jumping oft a bridge, they told him would be “more deprcssed to know how
much this type of thing happens {in the music/ advertising business], because that’s what
we deal with here in the repertory department.” When Bart asked it ASCAP was going
to frecze the royalties, Cheatham and Rodriguez replied that they were going to send out
a “discrepancy letter that same day”. Bart then asked if that meant he should procecd
with sending defendants the cease and desist letter he had dratted. Chcatham and
Rodriguez specifically told Bart not to send a cease and desist letter because that would
“scare away™ the defendants. They told Bart that ASCAP wanted to “get the parties
together™ to resolve the matter, and that sending a cease and desist letter to protect his
rights would interfere with any attempts to resolve the matter informally. ASCAP
employees Cheatham and Rodriguez told Bart that he had “handled this matter perfectly
up to this datc”. Bart thanked them and told him that he looked forward to receiving the
letter confirming the conversation. which ASCAP told him to expect via email later the
same day.

. Four days later, Barl received another phonc call from ASCAP. In that conversation,

ASCAP employce. Robert Cheatham asked Barl Lo put in writing the publishing/writing
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percentages he was claiming for his song and to email it to them immediately. The next
day Bart received the discrepancy emai/letter that was sent to all parties. The discrepancy
email/letter is attached as Exhibit D. The letter/email was also sent to the three artists
that claimed to write the song (Jon Bongiovi, Richard Sambora, and William Falcone). It
was also sent to their respective publishing companies.

A few days later, Bart received a promising email from Universal Publishing indicating
that they had received the discrepancy letter/email and would be “working to resolve this
matter with you” and would be “working on Mr. Bongiovi's behalf”. ASCAP also
subsequently announced that the guest speakers at the ASCAP Expo in Los Angeles
would be John Bongiovi and Richie Sambora. ASCAP knew that Bart had been planning
10 attend this event since October 2007. On April 9, 2008, everything was looking
positive when Bart flew out to L.A., for the expo, hoping he and Bon Jovi could shake
hands and laugh about how they were both used by corporate America. Bart even learned
all their new songs from ‘Lost Highway’ on mandolin and guitar in case he could join
them on tour when this all worked out. The day after the discrepancy letter was sent out,
Bon Jovi cancelled their 2 August concerts at Fenway Park, and Richie Sambora was
arrested for drunk driving and facing jail time. Given the enormity of the problem facing
all parties and the human toll it was already taking upon Bart, Sambora and others, Bart
was willing to attempt to resolve the matter informally. Shaking hands and agreeing to
work out a dcal where Bon Jovi gave Bart some kind of credit or career help secmed the
only reasonable way to proceed—no one. even the large corporate defendants and a band
as big as Bon Jovi could calculate the infringement damages involved. Bart had realized
that TBS’ conduct was willful infringement: they said or did something to give Bon Jovi
the idea that they had the rights to use Bart’s song. Why would Bon Jovi. arguably the
biggest rock band in the world, steal a song from an unknown artist likc Bart? Answer:
They wouldn’t. They would, instead, insist upon assurances that any song presented to
them had been “cleared” and was ok to use. But no one at TBS ever clearcd the rights to
Bart’s song. And thus began the snowballing screwup that brings us to court today.

. Things changed when Bart arrived in Los Angeles for the ASCAP “I Create Music™ Expo

on April 10, 2008. Afier registering at the Expo, Bart spoke with ASCAP employee John
Baird. Baird told Bart that Bon Jovi’s publicist had warned ASCAP to “keep Bart away”
from Bon Jovi. Over the lunch break, Bart received an cmail messages from attorneys
for John Bongiovi and Richard Sambora (obviously sent 1o arrive while Barl was
travelling). The messages threatened Bart not to pursue this any further. in stark contrast
to ASCAP’s stated desire to bring the parties together and help resolve the matter.
Frustrated and upset that the lawyers werc obstructing resolution. Bart decided not to
attend even the staged interview with Bongiovi and Sambora scheduled tor that
afternoon. Instead, Bart toured the Expo’s exhibits. where he again ran into ASCAP
employce John Baird. Baird told Bart that he had received an cmail message ASCAP
circulated among its employees involved with the Expo. which stated that ASCAP
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24.

25.

26.

expected Bart to attend the Expo and that he might cause trouble for the Bon Jovi
interview. Mr. Baird then asked Bart to wait a moment while he went and spoke to
someone. When he returned, Baird told Bart that he had just spoken to “Bon Jovi’s
people” and that he told them Bart “was cool and was not going to cause trouble, he’s not
even going to the interview.” In response to Bart’s question as to why ASCAP did not
freeze the royalties, Baird stated, “Bon Jovi is our biggest fish.” Baird also told Bart that
he had heard about his case and it was clear to him that the party Bart “should be going
after was Turner.” Baird then suggested that Bart take a few minutes to write a note to
Bon Jovi, which he would pass to “Bon Jovi's people” for Bart while they were all at the
Expo. Bart then wrote the note attached as Exhibit E.

At the Expo later that day, Bart spoke to a representative of ASCAP’s legal department,
Ellen Meltzer-Zahn. Ms. Zahn told Bart that it was very strange that ASCAP had not
frozen royalties in his case, as it was their standard procedure to Ireeze royalties when
they sent out a letter like the one Bart had received. She refused to assist in connecting
Bart with Mr. Bongiovi. However, she did pass on the handwritten note (Exhibit E) Bart
had written seeking to end the matter with a handshake immediately.

Having made no progress on resolving the mattcr at the ASCAP Expo. Bart returned to
Boston. He then complied with ASCAP’s (rather strange) request in the March 25, 2008
ASCAP discrepancy letter that he submit documentation substantialing his claim. This
request was strange in light of the fact that Bar( had been submitting documentation to
ASCAP for several months, and ASCAP had acknowledged receipt of that
documentation and 1old Bart several times that they had cverything they needed regarding
his claim. Nevertheless, on April 20. 2008, Bart sent ASCAP a letter resubmitting all the
documentation hc had sent ASCAP over the previous months. A copy of (hat letter is
attached as Exhibit F. ASCAP also told Bart that any correspondence he sent regarding
this matter should be cc’d to ASCAP. To date. Bart has received no reply to the final
April 20 submission, nor any other communication from ASCAP. It is also interesting to
note that the March 25 discrepancy letter sent by ASCAP asked af/ parties—including
Jon Bongiovi and Richard Sambora—to submit documentation of’ their claims to have
written the song. No one has ever sent Bart copies of any information submitted by
anyone e¢lse claiming rights in the song, or even let him know whether ASCAP received
such information. Bart has also called ASCAP several times since submitting the April
20 letter, with no rcsponse.

Tired of being given the run around by everyone (including thc agency claiming to
support his intcrests, ASCAP), Bart went public with his story in both print and television
media. Boston Magazine published the article, “Ballud of a Mud Fun.” in its lune 2008
edition. Channel 5 aired a companion piece in late Junc. Both these entities could clearly
hear that the Bon Jovi ad was a generic version of Bart’s baschall anthcm. A copy of the
magazinc is attached as Exhibit G. (Sece page 80.)
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27. On September 29, 2008, Bart sent a cease and desist letter to defendant TBS, demanding
a response within 48 hours. A copy of that letter is attached as Exhibit H. No response
has been received as of the date of this complaint.

28. Copyright Infringement: Bart contends that defendants have violated the rights protected
by the copyright laws, particularly the right to make derivative works and control
commercial exploitation ot his work. Without court intervention and action, a dangerous
precedent will have been set here: Bart's baseball playoff anthem was changed into an ad
for MLB/TBS, and the record-buying public is unknowingly purchasing an ad for
MLB/TBS with every “Lost Highway” album. The corporate entities helped get this ad
out on Bon Jovi's album. The more popular the song becomes, the more effective the ad.
The best advertisement is the one that no one knows is an advertisement at all.

29. “Temp Tracking:” In making the ad which so closely tracks Bart’s lyrics, defendants
synchronized video images to Bart’s song without his permission. Bart can show that
with music production computer tools available, defendants could easily change Bart’s
song into the Bon Jovi ad by simply copying and dragging or cutting and pasting parts of
thc music just as we do with word processing programs. This violation of Bart’s “synch
rights” is technically copyright infringement but of coursc almost impossible to prove,
since once the tcmp track has been used and changed enough, the original temp track is
discarded. This practicc is rampant in both music production and the advertising
business. The court should acknowledge and stop this practice. To easily hear the temp
track evidence, please review Exhibit L. a CD-R conlaining both Bart’s original song in
MP3 format and the MLB/1BS Bon lovi video with Bart's song substituted in as
soundtrack. The ad with its Bon Jovi soundtrack can currently be seen and heard on the
intemet as well as on tclevision. since TBS is using it again (o promote its broadcast of
the 2008 baseball playoff games. Google: ‘Bon Jovi MLB promo ad’ to see the youtube
of the original advertiscment. ( Or. for your convenience, Bart has included the youtube
link to the original MLB/TBS promo advertisement on the CD-R Ex. 1- #5) Be careful
not to confuse it with the brand new MLB/TBS/Bon Jovi commercial in which they got
the new vidco footage from the MLB sponsored Bon Jovi tree concert in Central Park.
Bon Jovi was promoting the kick off of the all-star game weckend in New York for
MLB. MLB. which put up the money for the show, and TBS got their new video (ootage.

30. Palming Of1'/ Lanham Act violation: Defendants changed Bart’s song into an ad without
permission, and gave the song to a bigger. more marketable star 10 further their own
ends.giving Bon Jovi (lacit or cxplicit) permission to claim they wrote it without giving
credit o the true “ghostwriters—Bart Steele and TBS. These actions constitute palming
off Bart's work as the work of anothcr—Bon Jovi-—in violation of the Lanham Act.
Many people (including. notably. a friend ol onc of the owners of the Boston Red Sox)
havc told Bart that they heard the Bon Jovi ad and thought it was Bart’s song. which they
remembered hearing as [ar back as 2004.
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31. RELIEF REQUESTED: Bart is requesting damages as authorized by the copyright law.
As intent will be easy to prove, we are seeking the statutorily authorized amount of
$100,000 per cd sold. Just under 4 million cds have becn sold to date. This totals almost
$400 billion. This total does not include even digital sales royalties, or a portion of
concert profits. Bon Jovi’s “Lost Highway™ tour was the highest-grossing tour on the
planet this year. The tour was supported and promoted by AEG Live and Bon Jovi’s ‘I
Love this Town Contest.” (In exchange for the chance to win concert tickets, fans sent in
videos to be played while Bon Jovi performed the ad song during the concert in their
town.) Nor does this total include any portion of past royaltics paid on the song. Using
the copyright law’s measure of damages points out how the law has failed to keep up
with current developments in the music business. It is almost impossible to calculate the
number of performances of the unauthorized work, and any attempt to figure damages
based on the identifiable performances—in ballparks, on television, and in movie theaters
in this country and around the world-leads to an incomprehensibly large number. A
“*quantum meruit” measure of damages for the value of what defendants got from Bart is
also hard to calculatc given the enormity of the publication involved. The ad defendants
put together from Bart’s song and marketing concept became, by any measure, the most
expensive and successful ad in sports history.

32. Because it has becn so ditticult to calculate the extent of the violations of his rights and to
prove and enforce those rights. Bart intends to give 99% of this recovery to musicians’
rights organizations, including ASCAP and the Copyright Oftice itself, to help protect the
rights ot songwriters and publishers, and to bring public awareness to the injustice of
~temp tracking™—a method of stealing songs that current law does not adequatcly
protect. As Bart's saga shows, the current state of the law allows ASCAP and the
Copyright Officc (o turn a blind eye to the very wrongs they are supposcd (o guard
against; copying, changing and using songs without the permission of the author.“Temp
tracking™ has become standard industry practice, but it is still copyright infringement.
The reason this lawsuit is so large and that temp tracking has become such a common
practice is that the Copyright laws have not caught up to the digital agc. Who decides
when a temp track has becn changed just enough that the new song can avoid liability
under the copyright law? If it came from the temp track, it is a derivative work—even if
the original author was not there to hear it or authorizc its use or grant synch rights.
Becausc it is now too easy (0 copy and change songs with the click of a computer mouse,
corporations routinely exploit the work of independcnt artists without compensating
them. discouraging creation and advancement of the arts, and frustrating the purposc of
copyright laws. Under current law, the superior resources of organizations like
defendants MLB. TBS and large publishers enable them to absorb all the smaller players.
achieving monopoly control over whatever art they wish to exploit. An article written in
August 2004 by T'ed Turner. the founder of defendant TBS., sums up the issue nicely.
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Mr. Turner states, “In the media...big corporations play a vital role, but so do small,
emerging ones...They are independent thinkers. They know they can’t compete by
imitating the big guys—they have to innovate, so they’re less obsessed with earnings than
they are with ideas. ... When the independent businesses are gone, where will the new
ideas come from? ... This is a fight about freedom...the freedom of citizens to get ncws,
information and entertainment from a wide variety of sources, at least some of which are
truly independent and not run by people facing the pressure of quarterly earnings
reports.” Bart clearly realizes that he is the independent thinker, who wrote a love song to
his favorite baseball team and home town. Hc wanted to get the crowd to get up off their
seats, singing along together, for the love of their team and town. What happened instead
was that everyone except Bart got paid. Unless independent thinkers are protected in the
courts, as Ted Turner says, nothing less than freedom is lost.

33. Bart thanks the Court and staff for their time and attention.

10
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S.AQ 440 (Key 0408) Civil Summons — —
UNITED STATES DISTRICT COURT
for the
District of Massachusetts
SAMUEL BARTLEY STEELE )
Plaintiff )
V. ) Civil Action No. 08-11727-NMG

TURNER BROADCASTING SYSTEM, INC., et al. )
Defendant )

Summons in a Civil Action

To: (Defendant’s name and address)

MLB PRODUCTIONS, A & E
3F5 9™ Awve.
NY . Ny (0ol

A lawsuit has been filed against you.

Within 20 _ days after service of this summons on you (not counting the day you received it), you must serve
on the plaintiff an answer to the attached complaint or a motion under Rule |2 of the Federal Rules of Civil Procedure. The
answer or motion must be served on the plaintiff’s attomey, whose name and address are:

. ,z\m u(,l \{
C/o Ay %319 3
80 Bk ‘M;"?ﬁ

Chelsean, W\a 02150
If you fail to do so, judgment by default will be entered against you for the relief demanded in the complaint. You also
must file your answer or motion with the court.

Date: 11/03/2008

{Use 60 days if the defendant is the United States or a United States agency, or is an officer or employee of the United States allowed 60 days by
Rule 12(a)(3).)
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. s
UNITED STATES DISTRICT COURT

for the

District ol Massachusetts

SAMUEL BARTLEY STEELL
PlaintidV’ :
V.
TURNER BROADCASTING SYSTLEM, INC.,, ct al.

Delendant

Civit Activn Nu, 08-11727-NMG

Summons in a Civil Action

To: tDefemdunt s name and address)

MAJOR LEAGUE BASEBALL

245 Park Ave. 37T EL,
Ny, N W06+

A lawsuit has been filed against you.

Within 20 days after service of this summons on you (not counting the day y ou received it). you must serve
on the plaintiff an answer to the attached complaint or a inotion under Rule 12 of the Federal Rules of Civil Procedure. The
answer or motion must be served on the plaintiff’s attorney, whose name and address arc:

> PTTAN Bac+le g"‘?ﬁ-‘—ﬁ.

/s Bast 5-193{1 Peblishin

80?&:(’ W S+ ‘3
Crelsen ) Ma. D250

{f you fail to do so. judgment by default w:ll be entered a;,amsl you for the relief demanded in the complaint. You also
must file your answer or motion with the court.

Date: 11/03/2008

(Use 60 davs if the aefendant is the United States or a United States agency. or is an officer or emplovee of the Unitend States aflived 60 days 15
Rule 12100344
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About MLB

About MLE com

Home

MLB.com Press Releases
Job Cppontunities

Terms of Use

Privacy Policy

Contact Us

Umpires

Reviving Baseball in Inner
Cities (RBI)

Youth Baseball Academy
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Televison

Oftcial Rules
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FAQ

Contact Teams
International

MLB Productions

X
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Search

Top Searches' Moyer Alvare: Ballot
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+ Bobby Grich to Appear at All-Star Game Charity 5k
& Fun Run

« Galarraga named AL Player of the Week

« Konami announces MLB Power Pros Teuch 2010

App

« Free Weekend of Live Baseball via MLB.TV cn
iPheone, iPod Touch & iPad

= Bloomberg, MLB.com launch analytics product

All MLB.com Press Releases >

Press Contact

Matthew Gould

VP, Corporate Communications

Major League Baseball Advanced Media
75 Ninth Avenue

New York, NY 10011

Tel: 212-485-8859 | Fax: 212-485-3546

Licensing Content from MLB.com

To submit a request for information about licensing
content, including copy, photos or video, seen on
MLB.com, please click here or contact:

License Requests

MLB Advanced Media, L.P.

75 Ninth Avenue

New York, NY 10011

Tel 212-485-3444 | Fax: 212-485-3456
license.requesl@mlb com

MLB Library Footage Licensing

The MLB Library has the greatest source of baseball
footage in the world. For licensing information,
please e-mail the Library Footage Licensing
Department at MLBfoctage@mlb.com

Online Sponsership/Advertising Information

For information about MLBAM Online
Sponsorship/Advertising opportunities, go to tho
MLB.com Online Media Kit.

Please submit requests for information to;

Sponsorships and Affiliate Relations
Major League Baseball Advanced Media
75 Ninth Avenue

New York, NY 10011

Tel 212-485-3444 | Fax 212-485-3456
mibamsponsorship@mib.com

Please contact tha MLBAM Sponscrship office for
information related to sponseorship of or advertising
on MLB.com or the individual Club sites ONLY,

All other inquiries should be directed to 212-931-
7878 (non-Internet activities) or 212-485-3444
(Internet related activiies) or BE5-800-1275

| (MLB com customer service).

MLB.com International
+ Esparicl | Japanose

MLB Wireless

Accass baseball on the go! Get live video and audio,

real-time scores, ringtones, wallpaper and more.
More info >

Frequently Asked Questions

| Create and manage your MLB.com account. If you

are expenencing any preblems, find information to
solve the issue More info >

€1 2001-2010 MLB Agvanced Media, LP. All nghts resarved

Mobile Shop Auction

“WATCH “WHEN

| OPFORTUNITY

| CALLS" WEBISODE
WITH JUSTIN UPTON

PRESENTED BY THE U.S,
] ARMY i

The foliowing are trademarks or serice marks of Major League Baseball enlibes ang may be used only with permession of Major League Basebal Propertes, Inc. or
the relevant Major League Baseball entity: Major League, Major League Basedall, MLS, the sihouetled batter logo, Workd Series, Nat:onal League, Amencan
League, Dwvision Serwes, League Champianshep Series, AR-Star Game, and the names, nicknames, logos, uniform designs, color combinatans, and siogans
gesignating the Major League Baseball clubs and entities, and their respective mascots, events and exhibitions.

Use of the Webste signifies your agreement to the Terms of Use and Privacy Pohoy (updated 05 07 2009).

http://mlb.mlb.com/mlb/official_info/about_mlb_com/

6/17/2010
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SR ML PLEASE READ THESE TERMS (THIS "AGREEMENT") CAREFULLY BEFORE USING THIS
MLE com Press Releases ~ WEBSITE OR ANY OTHER MLB ADVANCED MEDIA, L.P. PRODUCT OR SERVICE.
Job Opportunities
Terms of Use 1. INTRODUCTION; GENERAL; OWNERSHIP; PROHIBITIONS
Privacy Policy
Contact Us 2 NOTICE AND PROCEDURE FOR MAKING CLAIMS OF COPYRIGHT INFRINGEMENT
Umpsres

3. COMMUNITY FEATURES

Reviving Baseball in Inner

Cives (REI) 4 SPECIAL TERMS AND CONDITIONS APPLICABLE TO SALES; CUSTOMER SERVICE

Mobile Shop Auction

Where do you
want to sit?

Youth Baseball Academy CONTACT INFORMATION

Tryout Camps Price Modifications; Merchandise and Services Availability

Telev
Sleyision Required Notices of Certificates of Authenticity

Cifictal Ru'es
Customer Service

Baseball Basics |

MLB in the Community
Sales Tax
FAQ
Billing and Aut: tic R | Policies for Certain Subscriplion Services

A
B
c
D. Purchasing; Price; Payment
E
F
Contact Teams
G

Refund Policies for Certain Subscription Services

H. Access to Services and Blackout Restrictions

International

MLB Productions
5 VOTES, CONTESTS, SWEEPSTAKES

6 LINKING
7 DISCLAIMER OF WARRANTIES

8 LIMITATIONS ON LIABILITY

g INDEMNIFICATION
10 TERMINATION
11 CHOICE OF LAW; JURISDICTION; ATTORNEYS' FEES

12 MISCELLANEOQOUS
13 ACCEPTANCE OF TERMS OF USE

14 NOTICE FOR CALIFORNIA CONSUMERS

1. INTRODUCTION; GENERAL; OWNERSHIP; PROHIBITIONS

Tha Cfficial Fan ko Fan
Tickat Marketplace of

Use of the Official Website of Major League Baseball, which er p MLB.com, the Official Websites
of the thirty {30) Major League Baseball ("MLB") Clubs and the Official Websites of certain other MLB-
related properties (collectively, this "Website") and all products and services provided and/or distributed
(whether via this Website or elsewhere) by MLB Advanced Media, L.P. ("MLBAM") are subject to this
Agreement. References to this Website and all ials contained in this Website and/or otherwise
accessible via other MLBAM-controlled products or services or MLBAM-operated interactive media

locations will be referred to herein collectively as the "MLBAM Properties” and individually as an "

"MLBAM

Property.” By using this Wobsite or the other MLBAM Properties or by clicking a box that states you agree
to this Agreement, you agree to be bound by this Agreement. If you do not agree to this Agreement, do not

use the MLBAM Properties.

Except for Submitted Content (defined below), the MLBAM Properties are either owned by or licensed to MLBAM
The applicable owners and licensors retain all rights to the MLBAM Properties, including, but not limited to all
copyright, trademark and other proprietary rights, however denominated, Except for downloading one copy of the
MLBAM Propertias on any single computer for your personal, nen-commercial home use, you must nel reproduce,
prepare darivative works based upon, distribute, perform or display the MLEAM Properties without first obtaining the
written permission of MLEBAM or otherwise as expressly set ferth in the terms and cenditions of the MLBAM

Properties. The MLBAM Properties must not be used in any unautherized manner.

In some instances, this Agreement and a separate end user license agreement or similar agreement will apply to
the MLBAM Properties. By using this Wabsite or the other MLBAM Properties you acknowledge that you have

http://mlb.mlb.com/mlb/official_info/about_mlb_com/terms_of_use.jsp
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raviewad all terms and conditions applicable to the product or sefvica in questicn and agree to be bound by the
terms and conditions.

g You must not use the MLBAM Properties or C nity Feat (defned betow) lo: (i) transmil, stcre, ombed or

\ otherwisa make available any information or material that infringes any right of MLBAM or any third party, however
denominated, including, without timitation, copyright, rademark, palent, nghts of privacy of publicdy or any other
propriatary right; (i) transmit, store of otherwise make availabla material which disrupls this Websade or the other
MLBAM Properties, imposes an unreasonable cr disproportionately large 1oad on this Wabsde's r the other
MLBAM Properties” infrastructure, or ctherwise adversely affects, rastricts or inhibits any other user from using and
enjoying this Website or tha other MLBAM Propestios; (iii) transmit, store o ctherwise make available matenal
wftich is false, th .i. g, abusive, ibelous, def. y. obscens, vuigar, damoaning, cffensive, pomographic,

ity ind t, inappropriate, constitutes hate speech, or which adversely affects MLBAM

busmess oris othefwlse objectionable in MLBAM's sole discretion; (iv) transmat, stcre or otherwise make available
matesial which conslitutes or encourages conduct that would constitute a cnminal offense, give rise to civil hability or
otherwise violate any local, state, national or intematicnal law; (v) transma, store of otherwise make available a
virus, trojan horse, worm, lime bomb, spyware, bot or cther harmful or deletericus programming routing, {vi)
transmit, store or otherwise make avaitable material which containg any information, softwire or other material of a
commarcial nature; (vii) transmil, store cr otherwise make available matenal which containg advertising, promotions,
“Junk mail,” “spam,” “pyramid schemas,” "chain letters” or sclicitation of any kind; {vii) transmit, storo or otherwise
make available material which constitutes or contains false or misleading indications of origin or statements of fact,
(ix) exploit, harm, personally atiack {personal attacks include, but are not imiled to, dofamalory, sexual and/or
sexually implicit remarks) of imp \ate players, fi! t, employees of baseball, or any persen or entity of
{alsely stata or otherwise misrepresent your affiliation with a person or enlity; (x) use or attempt lo use another's
inf lion, account, p d. service or system except as expressly permitted; (xi} solicil, collect, trangmit, storo

| or otherwise make available private informaticn of any third party including, withoul limitation, talephone numbers,

| sddresses, lasl namas, emai addresses, Sccial Security numbers, or credit card numbers; (xii} use aulomated

} scripts lo collect informatien from or otherwise interact with this Wabsite or the othor MLBAM Propertias; and (xii)

\

\

transmit, store of otharwise make available material which is irrelevant to tho subject matter of any Community
Foaturas {definad balow).

Third party text, photo, graphic, audio and/or video material, including thal provided by Asscciated Prass ("AP")
{collectively, the “Third Party Materials"), contained on or incorporated in tho MLBAM Properties shall not be
published, broadcast, rewritlen for broadceast or publication or redistributed diraclly or indiraclly in any medium.
Neither these Third Party Materials nor any portion theraof may ba storod in a computer except for personal and
non-commercial use. No third party provider, including without limitation AP, will ba hold abte in any way 1o any
Website user or 10 any third party or lo any other person who may receive m!crmaltcn in tho Third Party Maienals or
{0 any other perscn whatsoever, for any delays. inaccuracies, efrors of omi 18 f orinthe Ir

or defivery of all or any part thereof or for any damages arising from any of the feregoing cr occasicned thereby.

2. NOTICE AND PROCEDURE FOR MAKING CLAIMS OF COPYRIGHT INFRINGEMENT

Pursuant to the Digital Millennium Copyright Act, Tile 17, United States Code, Saction 512(c}(2) (OMCA™). MLBAM
has designated to the U.S. Copyright Office an agent (o receive notdications of claimed copyright infringement
relating to this Website or the cther MLBAM Properties (the “Designated Agent™). All such notificaticns relaling to
this Websile or the other MLBAM Properties must be a written communication and must inciude the following
information:

A A physical or elactronic signalure of a perscn authorized 1o act on behalf of the ownar of an exclusivo right
that is atlegedly infringed.

B. Identffication of the copyrighted work claimed to have boen infringed, cr, f muttiple copyrighted werks at a
single online site are covered by a single notification, a representalive list of such works at that site.

C. Identification of the material that is claimed lo be infringing or to be the subject of infringing activity and that is
to be removed or access 1o which is lo be disabled, and information reasanably sufficient to permit MLBAM to
tccate the material,

0. Information reasonably sufficient to permit MLBAM to conlact the complaining party, such as an address,
telephona number, and/cr electronic mail address.

E. A statement thal the complaining party has a good faith beiiof that use of the material in the manner
complained of is not authorized by the copyright ownar, its agent, or the law.

F. A slatement that the informaticn in the notification is accurate, and undar panalty of parjury, that tha
complaining party is authorized to act an behalf of the owner of an exclusive right thal is allegedly infringad.

Claims of infringement which include tha above required information must be submitted via postal mail, fax ar e-mail
o MLBAM's Designated Agent as follows:

e Sorvicoe Providor: MLB Advanced Media, L.P.
o Full Addreas of Designated Agent to Which Notlfication Should Be Sont:

ML8 Advanced Media, L.P

Copyright Agent

75 Ninth Avenue

New York, NY 10011

United Slates of America

Teleph Number of Designated Agent: (212) 652-1690
Facslmlle Number of Designated Agent: (212) 485-8111
E-mall Address of Designatod Agent: lagal@wabsita.mib.com

3. COMMUNITY FEATURES
The MLBAM Properties may cffer opport utm for youto L g f wdeas, opinions, imagaes,
audio, video, credtive works or cther i or § rvah 'Submntled Content™} in connection
with varicus features including, but not limited to, profiles, forums, bullelm boards, wiki, vanty email, auctions,
eoﬂ!esu games, blogs, awdno and/or video submissions, message boards, Q8A features and chat features

lloctively, the "Ci y Features”). You are solely responsible for your Submittod Content and must use the
Commumty Foatwes :n a responsbbe manner. The MLBAM Propertios maoy also offer opportunities for you to
iy tnfe ion, ideas, opinions, imagaes, audio, video, creative works or othor information or

i malerial via Irurd party social networkm websites (“Third Party Social Networking Featuros™) by means of
applications or widgats appearing on or embedded within this Wabsite. Any use of Third Party Social Notworking
Features on this Website is subject to the then curreni terms of use of the applicable third parly website and not this
Agreament.

http://mib.mlb.com/mlb/official_info/about_mlb_com/terms_of_use.jsp 6/14/2010 °0°
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In erder to participate in Community Features and/or centain other MLBAM Propertias, you may be asked to register
an accouni by providing certain perscnal information such as your name and/or email address. The Privacy Policy
cflhszebsdeexplamslwwsud\ information may be coliectod and used. Ineousmratmofymxusecﬂm
applicable MLBAM Propertias, you agrea (i) to provide accurate, current and p ir abouty if as
may be prompted by any registration forms ("Registration Data™); (i) to maintain the security of your password and
identification; (i) to maintain and promptly update Registration Data and any other infermation ycu provide to
MLBAM, and to keep it accurate, current and camplete; (iv) not to sell, ransfer or assign your account, and (v) to be
fully responsibie for all use of your account and for any actions thal lake place using your account.

MLBAM and its third-party providers ("Vandors®) ¢o not monitar, endorse, edi or screen your Submitted Content,
although MLBAM and its Vendors raserve the right to co 30, and neither MLBAM nor its Venders shall be liable for
your Submitied Content. You acknowledge thal your Submittad Conlont is not confidential and that your Submitted
Content may be read, intercaplad by others and widely accessible on the Intamael andfor via other interactive
media, and that you have no expectation of privacy with regard to any such submission. You acknowledge that by
submitting your Submitted Content via the Communily Features, no confidential, fiduciary, contraclually implied or
other relalionship is created between you and MLBAM or between you and MLBAM's Vandors other than as
exprassly set forth in this Agreement. You acknowledge that MLBAM is not responsible for, and cannot and does
not guarantee, the accuracy, completeness or raliability of informaticn in any material posted or submitted by any
user of the Community Features. You reprosent that your Submitted Content is an original work by you or that you

' have all necessary rights in it and to submit #t to MLBAM under the torms of this Agreement. You further agree that

i you are solely liable for any and all costs, claims, demands, investigations, Gabilities, lossas, damages, judgments,

! settlements, costs and expenses, including attormoys' feas, connected to or enising from your breach of any
reprasentation or wamanty, or other viol of this Ag t. If MLBAM d ines, in MLBAM's sole discretion
and judgment, that your Submitted Cenlant viclates, or may viotate, any of the terms of this Agreement, MLBAM
reserves the right to (a) refuse to allow you (o upload infermation or otharwisa ransmit material; (b) remove and
dolate your Submitted Centent. {c) rovcke your righl to use this Websile, the Community Features and/er the other
MLBAM Properties; and/or (d) use any ical, tagal, operational or other means available to MLBAM to
enforce the provisions of lms Agreement, mdudmg without limitation, blocking specific IP addresses or deaclivating
your registraticn on this Website, the Community Featuros or cn the ather MLBAM Properties.

You are solely responsibie for your inleractions wih othar users of the MLBAM Preperties. You may use varnious
fealures (e.g.. the "Report Violation” feature n the Options menu button within a Discussion string on cur Message
Boards or the "Report any abuse or spam” hotlink within a blog of commant section within MLBlogs) cf certain

ity F to repont vi Wa reserva the right, but have no cbligation, to monitor disputes between
you and other users.

By transmitting your Submitied Content via the Community Foatures, you granl, and represent and warrant that you
have the right to grant, to MLBAM a woridwide, parpetual, royaity{ree, non-exciusive, sub-licensable and
irrgvocable right and licenso Lo use, reproduce, prepare derivalive werks based upon, distribute, perform, sell and
display your Submitted Content for any purpose throughoul the univarse, in whole or in part, in any form, media or
technology known or hereafter develcped.

4. SPECIAL TERMS AND CONDITIONS APPLICABLE TO SALES OF PRODUCTS AND
SERVICES; CUSTOMER SERVICE CONTACT INFORMATION

The MLB.com Shop allows you lo crder products supplied by independent merchandise Vendors. MLB.com
Auctions allows you to purchase merchandise through an suction process. Products purchased via the MLB.com
Shop and MLB.com Auctions are collectivaly reforod lo harein as “Merchandise.” From the Ticketing sections of
certain MLBAM Properties, you can, among others things, purchase tickets for MLB games supptlied by MLB and/or
the applicable MLB Club(s) (“Tickats"). Via caerntain MLBAM Properties, you can subscribe to or download audio,
video and audiovisual content, fantasy and other games and other products and servicas (callectivaly, “Services”}
In addition, you can buy MLBAM products and services from locations other than this Website or the other MLBAM
Propartios (e.g.. via third party sterefronts, including, without imitation, wireless carriers, online music andfor video
download and streaming sites, video game console services, third party web atc.) (collectively, “Third Party
Sates Locations™).

ALL PURCHASES ARE SUBJECT TO PRODUCT AVAILABILITY. MLBAM EXPRESSLY DISCLAIMS ANY
RESPONSIBILITY OR LIABILITY FOR ANY DAMAGE, LOSS OR INJURY ARISING CUT OF: THE ACTIVITIES
OF ANY VENDOR, THE MERCHANDISE OFFERED BY THE VENDORS, ANY LOSS OR INJURY RESULTING
FROM YOUR ACCESS OR INABILITY TO ACCESS THE MLBAM PROPERTIES, ANY THIRD PARTY SALES
LOCATIONS OR ANY PRODUCT OR SERVICE THEREIN, OR ANY LOSS OR INJURY ARISING QUT OF YOUR
PURCHASE OR USE OF ANY PRODUCTS, MERCHANGCISE, TICKETS OR SERVICES.

The Servicas and all other products offered via the MLBAM Properties are provided for your private, non-
commercial use, and you may nol distribute, modify, transiate, rebroack transmit, perform or create d:
works of them.

A. Price Modifications; Merchandise and Servicos Avallability
MLBAM reserves the right to moddy tho price of any Merchandise, Tickets, Services or any other progucts
offered via the MLBAM Properties. MLBAM is not responsible for any error in copy or imagas celating lo
Merchandise, Tickets, Services or any othor products offerad via the MLBAM Properties. Any auction or offer
to sell any Merchandise, Tickets, Servicas or any olher products offered via the MLBAM Properties, may be
discontinued at any time in MLBAM's sole discretion.

With respect to Merchandise offered and/cr sold via the MLB.com Shop, we cannot confirm the price or
availability of an tem until you order, howevar, we do NOT charge your credit card until after your order has
entered the shipping process (with the exceplion of any special ordar or customized/parsonalized products,
which will be billed immediately after the ordar is roceived). Daspite our bast efforts, a small number of the
items in the MLB.com Shop or in our printed catalogs may be misp i we di a mispricing, we will
do one of the following:

o [f an item's comect prica is lower than our statod prico, wa will charge the lower amount and ship you
the item.
o if an item’s comect prica s higher than our stated price, we will, at cur discration, either contact you for
instructions befcre shipping or cancel your order and notily you of such cancellation.
(lf o The Services and any other applicable procucts cffered vio the MLBAM Properties are subject to
transmission limilations of the Intemnet and, as applcable, L carriers, including, but not limited to, video
and/cr audio dropouts, rebuffering or 1033 of connoclien.

8. Required Notices of Certificates of Authonticity

http://mlb.mlb.com/mlb/official_info/about_mlb_com/terms_of_use.jsp 6/14/2010 206
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With respect lo the sale of cenain Merchandisa through MLB.com Auctions (o residents of the Stato of
Calfornia, the following nolice is provided pursuant to Calfernia Civil Code, Title 1.1A, Aulographed Sports
Memorabilia, Cal Civil Code § 1739.7 (2001)-

SALE OF AUTOGRAPHED SPORTS MEMORABIUIA: AS REQUIRED BY LAW, A OEALER WHO SELLS
TO A CONSUMER ANY SPORTS MEMORABILIA DESCRIBED AS BEING AUTOGRAPHED MUST
PROVIDE A WRITTEN CERTIFICATE OF AUTHENTICITY AT THE TIME OF SALE. THIS DEALER MAY
BE SURETY BONDED OR OTHERWISE INSURED TO ENSURE THE AUTHENTICITY OF ANY
COLLECTIBLE SOLD BY THIS DEALER.

With respect to the sale of certain Merchandise on this Wabsite, the following notico is provided pursuant to
New York Arts and Cultura! Affairs Law, Title V-1, Sale of Autographed Spents Celloctibles, NY CLS At 8
Cult Affr § 60.04 (2006).

SALE OF AUTOGRAPHED SPORTS MEMORABILIA: AS REQUIRED BY LAW A DEALER WHO SELLS
TO A CONSUMER ANY SPORTS MEMORABILIA DESCRIBED AS BEING PERSONALLY
AUTOGRAPHED FOR TWENTY-FIVE DOLLARS OR MORE MUST PROVIDE A WRITTEN CERTIFICATE
OF AUTHENTICITY AT THE TIME OF SALE.

The certificates of authenticity referenced above will be provided in the lorm of a cenificate of authenticity or
as a unique hologram affixed to the item itself. Each hologram bears a unig par-procf identification
number that upon entry in MLB's database will provide the name of the signer and the date tho itam was
signed. Each item and its unique identificalion number is processed and posted on the official program
pagos, which are accessible through the MLB.com Shop.

i ¢. Customer Scrvice
Shoutd you have any quaslions about the purchase of Merchandise via the MLBAM Preperties, ploase call
MLB.com Shop Cuslomaer Service at 888-MLB-SHOP (888-652-7467) within the U.S., or o-mail

customersarvica@website. mib.com.

Should you have any quaslions about the purchase of Services via the MLBAM Proportios, ploase call 866-
800-1275 within the U.S. and 512-434-1542 outsida the U.S., or e-mail subscriplions@website. mib.com.

Should you have any queslions about the purchase of downloadable mobile or wireless products via the
mobile MLBAM Properties, pleasa e-mail mobilecs@mlb.com.

D. Purchasing; Price; Payment
In order to purchase Merchandisa, Tickets, Services or any other products via the MLBAM Properties or via
Third Party Sales Locations, you may be roquired to provide complote and accurate personal information,
including, without limitation, your name, address, telephone number, @-mail addross, credit card information
and shipping . The Privacy Policy of this Website explains how such information collocted via the
MLBAM Propertios may be and used by MLBAM. With rospect to Third Party Sales Locations, the
privacy policy of any such Third Party Sales Location applies lo the collection and use of your perscnal
information by the operalors and/or gwners of such Third Party Sales Location. Your ability to purchase
Merchandise, Tickets, Services and/or any cther products cffered via the MLBAM Preperties is subjoct to
limits established by your credit card issuer. You must notfy MLBAM immediately of any change in your
crodd card information, including any change to your home addrass. MLBAM may bill your credit card at the
time the Services, Merchandise, Tickets o any cther products cffared via the MLBAM Properties are orderad
or shipped, and the appropriate MLB Club or Vendor may bill your credit card at the timo your Tickets aro
ordered or shipped. You musi pay all mt d in your t, including sales tax and shipping and
handling charges, when due. MLBAM may in its sole discrotion dectine service 0 or lerminate any account,
Naither MLBAM, nor any ather MLB Entity (defined in Section 9 below), nor any Vendar or any operator of
any Third Party Sales Location is responsible, and must not be hald liable, for any breaches in transaction
sacurity by any third party.

By purchasing any Merchandise, Tickets, Servicas or any other products offered via the MLBAM Properties,
you acknowledge and agree thal your credit card is being charged by the payment procossor of MLBAM cr its
Vendor, the operaltor of such product or service. For purposes of this Agreement, such payment processcr
will be refarrad to as a “Vendor.”

By wlilizing a credit or debit card for purchase of any Services or any othar applicable products offered via the
MLBAM Properties, you authorize MLBAM to charge such card on the periodic basis as spocifiod (0.g., once
per month for monthly Services) in the amount described on the applicable Sorvice or Services’ purchase
path(s).

€. Sales Tax
For certain purchasas of Merchandise, Servicas or Tickets mada via the MLBAM andfor Vendor-oparaled
MLBAM Properties, MLBAM is required to collect sales lax. The amount of tax charged and whaether any
salos tax will be collacted on a given purchase depends on a number of factors including whether tho sellar is
subject lo tax in a given jurisdiction. The purchaser is responsible for any applicable transaction taxes not
; collected by MLBAM. The amount of salas lax, if any, will be shown either prior to the complation of any
! purchase or reflected in the confirmation of your purchase sent to the email addrass you provided.

F. Blliing and Automatic R ) Polictes for Certaln Subscription Services
For certain Services billed on a monthly basis (e.g., MLB.TV Premium Monthly and MLB.TV Monthly
subscription Services), the term begins when you purchase and ands on October 31 of that year, with
monthly billing during each month of March-October a1 the then pravailing monthly rate. Your subscription will
automatically renew annually approximately March 1 each year a! the previous year's regular full monthly
price, unless you signified otherwise in accordance with he applicablo instructicns. In the event MLBAM
disconlinues or significantly alters a Service thal you havo purchased with monthly automatic renewal,
MLBAM shall notify you via the email address provided at purchase of such cancollaticn and may provide
information about similar or new Services available via the MLBAM Propertios. To cancal your monthly
subscription o the annual automatic renewal featura, send an e-mail to subscriptions@wabsito.mb.com of
cull MLB. com Cuswmer SBNIOB at 866-800-1275 within the us, and 512-434 1542 ouwde tho US.

For Sarvices billed on a yearly basis {e.g., MLB.TV Premium Yearly, MLB TV Yearly and MLB com Al Bat
with Gameday Audia Yearly subscription Services), the term bagins whan you purchase and ends on the lasi
day of February of the next yaar, with cne-time billing immediately (ollowing your purchase. Your subscrnption
will automatically renew annually approximately March 1 each year at the prevnoua yoar's rogular full yoarly
price, unless (1) you signdied otherwise in dance with the app instructi er (2) MLBAM
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d inuas cr significantly atters the Service pricr to the start of the applicable subscription Service renawal
period. In the event MLBAM discenlinues or significantly afiars a Service that you have purchased with
annual automatic renewal, MLBAM shall notify you via the email address provided a1 purchase of such
cancellation and may provide inf ion about similar or now Services available via the MLBAM Properties
To cancs! the annual automatic renewal feature, send an e-mail to sub sions@website.mib.com or call
LB com Customer Service toll free within the U.S. a1 866-800-1275, and 512-434-1542 outside the US

G. Refund Paolicies for Cortain Subscription Services
in order to provide the highest satisfaction possih MLBAM will refund the purchase pnica paxd for
an MLB.TV, MLB.com At Bat with Gameday Audio p # mlms"' i a refund request is
made to the e-mail add: or teleph number(s) provided i diately above and below within five (S}
days of your subscription purchase date.
Of course, should you wish to cancel your subseriplicn at any ime, you may contact MLB com Customer
Suppert toll free within the U.S. at (866) 800-1275, and 512-434-1542 cutsida the US cr via o-mail at
subscriplions@website.mib.com. If such {latiocn cccurs on any date following the fidth (5th) day after
your purchase date, then your cancellation will be effective as follows:

o Yearly subscription: Cancellation of each yearly tarm after (and nol including) the term of the year
during which you cancel. NOTE: Each yearly lerm concludes cn February 28 of each subsequent year,

+ Monthly subscription: Cancellation of every 30-day period after (and nol including) the 30-day period
during which you cancel.

In no avent will MLBAM provide pro-rated refunds.

By accepling this Agreement, you agree that MLBAM may notify you about changes (0 prices andlor Services
by sending an e-mail message to your e-mail address on file with MLBAM and by publishing such nolices
from time to time on the informational page(s) of the MLBAM Propertias applicable to the Services. It is your
responsibility to nolify MLBAM of any change in your e-mail address by logging in to the applicable MLBAM
Properly and using the onfine account management tcol. If your email servico includes funclionality or
softwara that calalogues your emails in an automated manner, it is your responsibility 10 ensura that those
emails we sand to you reach your inbox, either by routinely monitoring your bulk, junk and/cr spam e-mail
felders or by adding us to your address book or safe senders lisl.

i Programming, pricing, terms and conditions of Services and other products offerad via the MLBAM Proportios

i aro subject to availability and change. Certain Sarvices offered via this Website and/or other MLBAM
Propertios may be govemad by an end user license agreament or simitar agreement with diferent terms and
conditions than are contained in this Agreement, including different re\‘und policies. Ptease rofer to the terms
and conditions of such Services and’or MLBAM Propertios to det the policies applicabte ter such othor
MLBAM Properties. In the event of any conflict between this Agreement and the terms and conditions
provided for any such Sarvice or MLBAM Property. the terms and conditions of the applicablo Servico or
MLBAM Property will govern.

H. Accoss to Services and Blackout Rostrictions
Subscription activation for Services and other products offered via the MLBAM Properties, and subsequent
ability to access Services and cther products offered via the MLBAM Properties, may be sutsject 10 approval
of your valid major credit card and verfication of other mformation that you submit or is otherwise obtained by
MLBAM (0.9.. your [P address). Scheculed games may be cancelled or substituted when nocessary.

Btackoul restriclions apply to Services which atiow you to watch vidao of liva gamos depanding on the date of
the game, your location and local, national and international broadcast exclusivities. Specifically:

Regutar Seascn Local Live Blackout: Al live gamas cffered via MLB. TV subscription Services, MLB.com At
Bat Services and certain other subscription Services are subject lo tocal blackouts. Such live g will be
blacked out in each applicable Club's home television temitory {except for centain home talovision larntories
for which MLBAM may cffer in-market subscription Services). If @ game is blacked out in an area, it is not
availabte for liva game viewing.

In addition, note:

e Thesaeb ions apply of whather a Club is home or away end regardless of
whether or not a game is televised i in a Club's home telavision terrdory.

e All live Toronto Blua Jays games are blacked out throughout the entire country of Canada
« Additional Clubs may also be subjsct to blackout in parts of Canada based on their region.
o All live games will be blacked out in the U.S, terrilorias of Guam and tho U.S. Virgin Islands during the
MLB regular seasen.
To find oul which Club's live games are blacked out of the area whare you will be watching a game due to
thesa local blackout restrictions, click here.

) Live Bla . Due to MLB exclusivitios, livo gamaes occurning oach
Saturday with a scheduled start time after 1:10 PM ET or bafore 7.05 PM ET and oach Sunday with a
scheduled start time after 5:00 PM ET, will be blacked cut in the United States (including the territories of
Guam and the U.S. Virgin Islands). In addition, in the evenl of axtracrdinary circumsiances that produce o
programming conflict, the above blackout windows may be subject to change. Live Audio of such games is
available as part of any MLB.TV subscription Service, as part of the MLB.com At Bat with Gameday Audio
subscriplion Service and may be available as part of certain other of our subscription Sorvicas, including
MLB.com At Bat.
Regular Seascn Play-In Game: Due to Major League Baseball exclusivities, any play-in game to determine

tho finol team(s) to reach the MLB Postseascn, i.o. a 163rd game, will be blacked out in the Uniod States
(including the temritories of Guam and the U.S. Virgin Islands). Live Audio of such games is avadatrle as part

of any MLB.TV subseription Service, as part of the MLB.com At Bat with G y Audio sub
Sarvice and may be available as part of certain cther of our subscription Serwces including MLB com At Bat.
- Due to MLB exclusivities, during the MLB P all tive ¢ te via

MLB.TV subscriglion Services, MLB.com At Bat subscription Servicos and certain cther subscriplion Services

T (but excluding Postseason. TV) will be backed cut in the United Statas (including the lemtories of Guam and
the U.S. Virgin Islands) and Canada. Live Audio of MLB Postseason games is availablo as part of any
MLB.TV subscriplion Service, as part of the MLB.com At Bat with Gameday Audio subscription Service and
may bo available as part of certain cther subscription Servicas., including MLB.com Al Bat,

Postseason TV. Subscribers to the P 1. TV subscription Servica, avaiablo only during the MLB
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Posiseason, will be able to viow live alternative video feeds (exchuding the broadcast feed) from MLB
P, without blackout restrictions.

f 1 g
o International Live Blackcul: Live games available via an MLB.TV subseriplion Service or our other
8 subscription Servicas (including the Postseason. TV subscription Service) may also be subject to blackout in
cenain International territorios. To delerming which Intermational territories have curent blackout restrictions,
click here.

Blackou phcable to tha Postsaasor b icg. Subscribers of the P 1TV
subscription Service will be able to view fixed live camera angle video feeds of each MLB Postseason game

For thaso Services, you musi submit your email address provided by either your Intemet Service Provider or
place of work. For exampla, clicking on a ive MLB.TV tink will perform and trigger a number of chacks to
make sure that you are located outside of the applicable blackout temmitory. Due to the foregoing blackout
restrictions, you may ba required to log in to each webcast (both for free and subscription fee webcasts) with
a valid major credit card for acddrass verdication. In such a case, a temperary $1.00 authorization hold will be
placed on your crodit card, which will subsequently expire. You will nol incur a charge for this authorization
hold. IF YOU CIRCUMVENT, OR ATTEMPT TO CIRCUMVENT, ANY BLACKOUT RESTRICTION OR
OTHER USE RESTRICTION: YOUR SUBSCRIPTION WILL BE SUBJECT TO IMMEDIATE TERMINATION
AND A CHARGE OF ONE HUNDRED DOLLARS {$100.00) FOR EARLY TERMINATION; YOU MAY BE
SUBJECT TO LEGAL ACTION; AND MLBAM RESERVES THE RIGHT TO REPORT SUCH
MISCONDUCT TO APPROPRIATE LAW ENFORCEMENT AUTHORITIES.

SHARING OF PASSWORDS TO ANY SERVICE, PRODUCT OR THE MLBAM PROPERTIES IS
STRICTLY FORBIDOEN. IN ADDITION TO THE RIGHTS AND REMEDIES AVAILABLE TO MLBAM AS
SEY FORTH (N THE PREVIOUS PARAGRAPH, MLBAM RESERVES THE RIGHT TO CHARGE USERS
THE FULL SUBSCRIPTION FEE FOR EACH INDIVIDUAL WITH WHOM THE USER HAS SHARED
HIS/HER PASSWORD.

5. VOTES; CONTESTS; SWEEPSTAKES

This Wabsile and other MLBAM Propertias may offer you opportunities to vota in connection with certain avents
including the All-Star Game and also to enter contesls and pstakes. By participating in any such event, you
signify your agraemont to all spacial terms set forth on this Websita and/ar the other applicable MLBAM Properties
applicable 1o the avent as well as tho lerms of this Agreement.

6. LINKING
This Websito and the other MLBAM Properties may contain links and pcinters to other World Wide Web sites and
rasources, including, withou! limitation, Third Party Sales Locations and Third Party Social Netwarking Features.
Links to and from this Wabsite and/cr MLBAM Properties from or to Third Party Sales Locations, Third Party Social
Networking Features and other websites or localions maintained by third parties, do not constitute an endorsemeant
by MLBAM or any other MLB Entity of any such third party websile or contant. MLBAM is not responsible for the
availability of those third party resources or their contants. You should direct any concemns regarding any extemal
link lo the wabsile administrater or Webmasler of the applicable third-parly website or location.

7. DISCLAIMER OF WARRANTIES

A. USE OF THIS WEBSITE, ALL OTHER MLBAM PROPERTIES AND THE PRODUCTS, MERCHANDISE,
TICKETS AND SERVICES. INCLUDED HEREIN AND THEREIN, ARE AT YOUR EXCLUSIVE RISK, AND
THE RISK OF INJURY FROM THE FOREGOING RESTS EXCLUSIVELY WITH YOU.

B. EXCEPT FOR ANY WARRANTIES THAT MAY BE EXPRESSLY PROVIDED BY MLBAM AND/OR THE
i APPLICABLE VENDOR, THIS WEBSITE, THE OTHER MLBAM PROPERTIES, AND ALL MATERIALS
! CONTAINED OR DISTRIBUTED HEREIN AND THEREIN, INCLUDING, BUT NOT LIMITED TO, ALL
1 PRODUCTS, MERCHANDISE, TICKETS AND SERVICES ARE PROVIDED "AS 15" AND WITHOUT
\ WARRANTIES OF ANY KIND, EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO ANY
WARRANTIES OF TITLE OR WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE.

C. MLBAM DOES NOT WARRANT THAT: (1) THIS WEBSITE, THE OTHER MLBAM PROPERTIES OR ANY
PRODUCTS OR SERVICES WILL BE UNINTERRUPTED OR ERROR FREE; (2) DEFECTS OR ERRORS
IN THIS WEBSITE, THE OTHER MLBAM PROPERTIES, THE PRODUCTS, MERCHANDISE OR
SERVICES WILL BE CORRECTED; (3) THIS WEBSITE, THE OTHER MLBAM PROPERTIES, THE
PRODUCTS, MERCHANDISE OR SERVICES WILL BE FREE FROM VIRUSES OR OTHER HARMFUL
COMPONENTS; OR (4) ANY INFORMATION CONTAINED IN THIS WEBSITE, THE OTHER MLBAM
PROPERTIES, THE PRODUCTS, MERCHANDISE OR SERVICES WILL BE ACCURATE OR RELIABLE.

8 LIMITATIONS ON LIABILITY

A. NOTWITHSTANDING ANY TERM IN THIS AGREEMENT, OTHER APPLICABLE TERMS AND
CONDITIONS OF THE MLBAM PROPERTIES OR ANY ACT OR FAILURE TO ACT BY MLBAM ORITS
VENDORS, YOU ARE EXCLUSIVELY LIABLE FOR ANY AND ALL SUBMITTED CONTENT YOU
TRANSMIT VIA THE COMMUNITY FEATURES OF THIS WEBSITE.

B IN NO EVENT SHALL MLBAM BE LIABLE FOR ANY BREACH IN TRANSACTION SECURITY CAUSED BY
A THIRD PARTY ARISING OUT OF GR RELATING TO ANY ATTEMPT TO PURCHASE PRODUCTS,
MERCHANDISE, TICKETS OR SERVICES

C. INNO EVENT SHALL MLBAM, ANY OTHER MLB ENTITY OR ANY VENDOR BE LIABLE FOR ANY
DIRECT, INDIRECT, INCIDENTAL, SPECIAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF OR
RELATING TO USE OF OR INABILITY TO USE THIS WEBSITE OR OTHER MLBAM PROPERTIES
INCLUDING, BUT NOT LIMITED TO, ANY TRANSACTION FOR PRODUCTS, MERCHANDISE, TICKETS
OR SERVICES. THIS LIMITATION APPLIES WHETHER THE ALLEGED LIABILITY IS BASED ON
CONTRACT, TORT, NEGLIGENCE, STRICT LIABILITY, OR ANY OTHER BASIS, EVEN IF MLBAM HAS
BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. BECAUSE SOME JURISDICTIONS GO
AT NOT ALLOW THE EXCLUSION OR LIMITATION OF INCIDENTAL OR CONSEQUENTIAL DAMAGES, THE

\ LIABILITY OF MLBAM IN SUCH JURISDICTIONS SHALL BE LIMITED TO THE EXTENT PERMITTED BY
LAW. THE MAXIMUM LIABILITY OF MLBAM, ANY OTHER MLB ENTITY OR ANY VENDOR FOR ANY
CLAIM ARISING OUT OF OR IN CONNECTION WITH THIS WEBSITE, THE MERCHANDISE, THE
SERVICES OR THE OTHER MLBAM PROPERTIES IS $50.
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D. INNO EVENT SHALL MLBAM OR ANY OTHER MLB ENTITY BE LIABLE FOR ANY FAILURE.
INTERRUPTION OR ERROR WITH RESPECT TO ANY ASPECT OF THIS WEBSITE OR THE OTHER
MLBAM PROPERTIES, INCLUDING THE AVAILABILITY OF ANY FEATURE OR FUNCTIONALITY.

9. INDEMNIFICATION
You hereby agree to indamnify and hotd the MLB Entities harmless from all claims, liabilities, damages and
axpenses (including attomeys' fees and expenses) arising cut of or relating to: (A) your use of this Wabsito, tho
other MLBAM Propertias, the products, Merchandise, Tickels and’or Sarvices purchased via this Wabsito or tho
other MLBAM Propertias; or (B) any alleged breach of this Agreement by you. For purposes of this Agreement, the
*MLB Entities™ shall mean MLBAM, tho Office of the Commissioner of Basaball, its Bureaus, Committees,
Subcommitiees and Councils, Major League Basaball Entarprises, Inc., Major League Baseball Properties, Inc.,
Tickets.com, Inc., SportsOnEarth, LLC, the Major League Baseball Clubs, and each of their subsidiarias or affdiated
entities, any entity which, now or in the fuure, controls, is controlled by, ar is under common control with tha Major
League Baseball Clubs or the Office of tho Commissioner of Baseball, and the directors, officers, employees and
agents of the above entilies.

10. TERMINATION

MLBAM may changa, suspend or discontinuo any aspect of this Websie or the olher MLBAM Properties ot any
time, including the availabitity of any product, Merchandise cffering, Ticket cffering. Service, feature, database or
content. MLBAM may also impose limits on certain offerings and feat or ict your lo parts, or the
entirety. of the MLBAM Propartios without notico or liabifty at any time in MLBAM's exclusive discretion, without
prajudice to any legal or equitable remodies availablo to MLBAM, for any reason or purpose, including, but nct

timited 10, conduct that MLBAM bol lalos Lhis Ag! 1t or other policies or guidetinas posted on this
Website or via other MLBAM Propertios or conduct which MLBAM believes is harmful o other custemers, to
MLBAM's business, or 1o other information providers. In addition, this Ag may be i diately terminated at

any time by MLBAM in its sole discretion. In addition and without prejudice to any cther remedy avaitablo to
MLBAM, MLBAM may immediataly terminato this Agreement if you breach any term of this Agreement or othar
operating term sel forth by MLBAM in the MLBAM Properties.

11. CHOICE OF LAW; JURISDICTION; ATTORNEYS' FEES

This Agreement will be govemed by the 1aws of the State of New York applicable to contracts entered into and
performed exclusively in that State. Any court of compstent jurisdiction silting within New York County, New York
will be the exclusive jurisdiction and vonuo for any dispule erising out of cr relaling (o this Agreement. You hereby
waive any argument thal any such courl does not have juriadiction over you or such dispute or that venue in any
such court is not appropriate or convanient. MLBAM will be entitled to recover its court costs and reasonable

; attorneys' fees and expenses incurred in successfully proving any breach of any term of this Agreement.

{12. MISCELLANEOUS

This Agreement conslitutes the entira agreement betwaen the parties, and supersedes afl prior writtan or oral
agr of communications with respact to the subject matter herein. MLBAM in ils sole discretion may amond
W\ this Agreement, and your use of this Wabsite or the other MLBAM Properties after such amendment is posted on

this Wabsite will constitule acceplance of it by you. Sections 7. B, 9, 11, 12 and 13 of this Agreement will survive
any termination or cancellation of this Agreement. If any term in this Agreement is declared unlawful, veid or for any
reason unenforceable by any court, then such term will be deemed severable from the remaining terms and will not
affect the vatidity and enforceability of such ramaining terms. The section headings in this Agreement are for
convenience cnly and must not be givan any logal import.

13. ACCEPTANCE OF TERMS OF USE
BY USING THIS WEBSITE AND/OR THE OTHER MLBAM PROPERTIES, YOU SIGNIFY YOUR AGREEMENT
TO THE TERMS OF THIS AGREEMENT. If you do not agree to the terms in this Agreement, yocu must not use this
Website and/or the other MLBAM Propertios. MLBAM may change the terms of this Agreement at any time, and
your use of this Website and/or the cther MLBAM Propertias after such changes are pasted will mean that you
accept them.

14. NOTICE FOR CALIFORNIA CONSUMERS
Under California Civil Code Saction 1789 3, Calfornia users of this Website and the other MLBAM Propartias are
entitled to the following specific consumer rights notice: The Cemplaint Assistance Unit of the Division of Consumer
Services of the Califomia Department of Consumer Affsirs may be contacted in writing at 1625 North Market Bivd.,
Suite N 112, Sacramaento CA 95834, or by tetephone at (916) 445-1254 or (B00) 952-5210.

‘ LAST UPDATED: FEBRUARY 23, 2010

© 2001-2010 MLB Advanced Media, L.P. Al ghts reserved.

x The following are trademarks of semnge marks of Major League Basebal entities and may be used oaly wih permussion of Major League Baseball Properties, Inc. of the
. .- S relevant Maxor League Baseball entRy: Major League, Major League Baseball, MLB, the sihouetted batter logo, Worid Seres, Nationat League, Amerkan League, Dvson
Seres, League Championshp Senes, AB-Star Game, and the names, axknames, k0305, LnLorm cesigns, COr COmMNAtons, Ind SI0HINS CLsIG: g the Maxr League
Baseball Gubs and entites, and thesr respechive Mascols, events and exhdxions.
Use of the Webste signdies your sgreement to the Terms of Use 2nd Privacy Polcy (updated 05 07 2006).
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P lovief It*

LoueL A ) Saited b EERATGL |l El T [T Register My MLB.com (Lagin) Fan Famm
|
% * Sun Microsyslems Search (GO |
Top Searches: Moyer Alvarez Balot
= ! Scoreboard Standings Schedule Stats Players News Video Tickets Mobile Shop Auction

{8 Sifes | Fantasy
B Help Contact Us

FAQ

By Phone:
Contact Us Customer Support toll-free number; B86-800-1275

J6b Oponunites Mobile Products Suppont toll-free number; B56-206-5311
International callers can chal 512-434-1542
In Season-Technical/Product Support Hours:
Monday-Friday, Sam-12 am ET;
Saturday, 12pm-12am ET
Sunday, 12pm-10pm ET

Billing Support Hours:
Menday - Friday, 9am - 6pm ET

For MLB.com Shop Support:
Click here
or call toli-free: 866-274-8053

WATCH “WHEN
Auction Support: COPPORTUNITY
Fer help with Auctions click here CALLS" WEBISODE
WITH JUSTIN UPTON
By Mail:
MLB Advanced Media, L.P PRESENTED BY THE U.S,
75 Ninth Avenue, 5th Floor ARMY

New York, NY 10011 USA

If you have any general baseball questions, please visit the Official Information section.

By E-mail:

Select a Category: calég,'a'ri'es

First Name:

Last Name:
E-mail:
Subject:

Message: ) ) o n

I you are under 13 years oid. maie sure your parents read cur Privacy Statement

MLB.com Executive Relations:
The MLB.com Executive Team weuld love to hear your thoughts, comments, and suggestions regarding your
experience. Please email us at mibexecutiverelations@website.mlb.com.

| @ 2001-2010 MLB Advanced Media, LP. All nghts reserved.

| The foliowing are trademarks or senvice marks of Major League Baseball entities and may be used only with permission of Major League Baseball Froperties, [nc, o
the reélevant Major League Baseball enlity: Major League, Major League Baseball, MLB, the sithocuetted batter logo, World Series, National League, Amerncan
League, Division Serwes, League Championship Series, All-Star Game, and the names, nicknames, logos, uniform designs, color comisnations, and slogans

desigr g the Major League Baseball clubs and entities, and therr respective mascots, events and exhititions.

Use of the Websde signifies your agreement 1o the Terms of Use and Privacy Pobcy (updated 0507 2009)
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People ThereareAll-StarHeroes v

AMONG US

(&ALLSTARS i Every Community FAVORIT

cepretpn ot ) Aved ) ERmAlbL ) GEEIRA (N2 Register My MLB.com (Login) Fan Forum
x ) : |
| | % Sun Microsystems |  Search
! ' Top Searches: Moyer Alvarez Batlol
Scoreboard Standings Schedule Stats Players News Video Tickets Mobile Shop Auction

I
B Broductigiy

MLB PRODUCTIONS
MLB Productions

Home ] MAJOE LEAGWE BASIRALL
About Us PRODUCTIONS

Frequently Asked Questions

Fress Release Archive AbOUt U S
DVD Shop

MLB Network

This Week in Baseball Maijor League Baseball Productions is the award-winning television and video production division of Major Where do you

g League Baseball =)
e want to sit?
With unparalleled access to the game and its players, Major League Baseball Productions produces original
programming for growing audiences worldwide through its network specials, exclusive DVDs, commaercials
and other specially programming. Major League Baseball Productions is also the producer of the longest
running sports anthology series in American lelevision broadcast history, "This Week in Baseball”

The Major League Baseball Produclions Library currently houses more than 100,000 hours of material, Qur
earliest footage dates back 100 years, as we get to see Hall of Fame pitcher Christy Mathewson pitch for his
NY Giants, wearing "World Champions™ stitched on the front of his jersey. We also see Mathewson joined by
his teammates as they lake part in a procession of automobiles driving acress the playing field, to ultimately
raise a championship banner. In addition to this gem, these 80,000 velumes encompass 90 World Senes, 40
All-Star Games, 57 No-Hitters, 13 members of the 500 Home Run Club hitting their 500th Home Run, Henry
Aaron's record breaking 715th Home Run, as wall as historic momaents like Lou Gehrig's farewall speech,
footage of Babe Ruth during his famous called shot at-bat, Carl Hubbell striking out 5 future Hall of Famers in
the 1934 All-Star Game, and Branch Rickey lalking abcut making Jackie Robinson the first African American
to play in the Major Leagues in the modern era In a mere modern approach, we have accumulated
unparalleled hours of inside access with scme of the biggest players in the game today, ike Albert Pujols,
Alex Rednguez, and Joe Mauer,

The Officisl Fan {o Fan
Tickst Marketplace of

@ 2001-2010 MLB Advanced Media, L.P. Al rights reserved.

The foliowing are trademarks or service marks of Major League Baseball entities and may be used only with permission of Major League Baseball Properties, Ing, or

the relevant Major League Baseball entity: Major League, Major League Bazeball, MLB, the sihopetted batter logo, World Series, National League, Amencan

League, Division Series, League Championship Series, All-Star Game, and the names, nicknames, 1og0s, uniform designs, color combxnations, and slogans
designating the Major League Baseball clubs and entities, and their respective mascols, events and exhibitions.

Use of the Website signidies your agreement to the Terms of Use and Privacy Poboy (updated 05 07 2008).
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Major League Baseball Advanced
Media (MLBAM)

Since 1903, U.S. baseball's National League and the American League have had a joint
organizational structure known as Major League Baseball (MLB). MLB eftectively operates
as a single entity, and as such it constitutes one of the predominant professional sports
leagues in North America. The winning spirit of MLB teams makes fans keen to know
everything they can about the game and players. MLB’s interactive media and Internet
company, MLB Advanced Media’s (MLBAM) effective use of its Web sites ro enable
access to a wide array of communication services has been very successful at meeting this
need.

Kristen Fergason, vice president of marketing for MLBAM, described the organization’s
domain name strategy: “We're very focused on the MLB brand name, and we've owned
the MLB.com URL since January 2001. Over time, our domain name strategy has become
more formalized—we are big fans of always using the brand name as the destination URL
whenever possible. For example, for each baseball team, we've purchased the appropriate
domain name such as “nationals.com” for the Washington Nationals team. We believe in
owning the URLs that fans are most likely to turn to first. To date, we have about 2,250
domain names in our portfolio.”

+ Naming a Unique Service

[n 2003, MLBAM was about to launch a unique video service—one which enables fans

to watch live games online—and it needed an appropriate brand name and URL. “We
wanted to select something that would reinforce the MLB branding but would also convey
the interactive and innovarive side of this new service,” recalled Fergason. “We were after
a name that was short and sweet—the fewer letters you have to type in a Web address, the
higher the accuracy of getting to the correct destination. We also wanted a name that fans
would instantly recognize,”

The Branding team brainstormed and researched different naming renditions—such

as MLB.com/xxxx—emerging with MLB.tv as the clear favorite. “The general public

is becoming more aware of Internet TV broadcasting and so the .tv domain is broadly
known,” noted Fergason. “We knew that the MLB.tv domain name was available, it
was a perfect fit for all our criteria, and it worked well as both a brand name and URL.”

+ Comfort Knowing VeriSign is Behind the Scenes
MLBAM registered the new domain name through an independent registrar—a company
that processes domain name registrations for Internet end-users, and then sends the

necessary address information to a registry. In this case, the registry was operated by
VeriSign, because it is the authoritative directory provider for all .com, .net, .cc, and .tv
domain names. In turn, VeriSign works with registrants to help expand markets and
increase renewals, and is committed to providing clients like MLB with the very best

processes to establish and manage a recognized and secure presence on the Interner.
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CASE STUDY

The .tv Domain Name Registry that VeriSign® Naming Services operates is a large series
of databases that instantly translate domain names into IP (Internet protocol) addresses,
so that users can casily surf the web using simple domain names versus the complex
numeric strings utilized by 1P addressing conventions. VeriSign handles this type of
translation abour 18 billion rimes a day and has been doing so for eight years (as of
2006) with 100 percent accuracy. Fergason noted, “I associate the VeriSign name with
security and stability, so the knowledge that it is behind the scenes ensuring the accurate
resolution of our domain names makes me feel very comfortable.”

+ MLB.tv is a Huge Success

It appears that MLB.tv has proven to be an intuitively obvious Web site for baseball fans
to turn to for online coverage of games. Fergason stated, “Visitors to the site don’t always
realize that they are seeing live action because they are used to seeing recorded video
broadeasts on other Internet sites, but slowly it dawns on them that we're streaming the
action live and they love it.”

While it is too complex to accurately measure the direct return on investment from
the .tv domain name, having seen over 800,000 fans subscribe to MLB.tv broadcasts,
MLBAM is assured of its success. Fergason reflected, “In working with some of our
partners—other sporting businesses—we're continuing to leverage the success of the

.tv domain name. For example, we have set up MiLB.tv for Minor League Baseball,
and WCSN.tv for World Champion Sports Network enthusiasts. Consumers obviously
understand what TV is, so the use of the .tv domain name is compelling for all of our
live broadcast TV services.”

Visit us at www.VeriSign.com for more information.

L2006 VeriSign, Inc. All nghts reserved. VenSign, the VeniSign logo, “Where it all comes together.” and other trademarks, senvice marks, and desagns are

repastered or unregstered trademarks of VenSign and it subsidiarics in the United States and in forcign countics.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

SAMUEL BARTLEY STEELE, BART
STEELE PUBLISHING and STEELE RECORDZ_
Plaintiffs

CIVIL ACTION
V.
NO. _08-11727-NMG

TURNER BROADCASTING SYSTEM, INC.,
TIME WARNER CORPORATION, JON BONGIOVI
(individually and d/b/a BON JOVI PUBLISHING),
RICHARD SAMBORA (individually and d/b/a
AGGRESSIVE MUSIC), WILLIAM FALCONE (individually
and d/b/a PRETTY BLUE SONGS), MAJOR LEAGUE
BASEBALL PROPERTIES, A&E TELEVISION
NETWORKS, AEG LIVE, MARK SHIMMEL
MUSIC, UNIVERSAL POLYGRAM INTERNATIONAL
PUBLISHING, THE BIGGER PICTURE CINEMA CO.,
BOSTON RED SOX, KOBALT MUSIC PUBLISHING
AMERICA, INC. and ISLAND DEF JAM RECORDS
Defendants

JUDGMENT

Nathaniel M. Gorton, D. J.

In accordance with the Court's Memorandum and Order dated August 19,

2009, granting Defendants’ motions for summary judgment in the above-entitled

action, it is hereby ORDERED:

Judgment for the Defendants.

By the Court,

August 19, 2009 Is! Craig Nicewicz

Date Deputy Clerk
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United States District Court
District of Massachusetts

SAMUEL BARTLEY STEELE, BART
STEELE PUBLISHING and STEELE
RECORDZ,

Civil Action No.
08-11727-NMG

Plaintiffs,
v.

TURNER BROADCASTING SYSTEM,
INC., TIME WARNER CORPORATION,
JON BONGIOVI (individually and
d/b/a BON JOVI PUBLISHING),
RICHARD SAMBORA (individually
and d/b/a AGGRESSIVE MUSIC),
WILLIAM FALCONE (individually
and d/b/a PRETTY BLUE SONGS),
MAJOR LEAGUE BASEBALL
PROPERTIES, A&E TELEVISION
NETWORKS, AEG LIVE, MARK SHIMMEL
MUSIC, UNIVERSAL POLYGRAM
INTERNATIONAL PUBLISHING, THE
BIGGER PICTURE CINEMA CO.,
BOSTON RED SOX, KOBALT MUSIC
PUBLISHING AMERICA, INC. and
ISLAND DEF JAM RECORDS
Defendants.

N N i it Nt Nt N Nt v Nl sl it Nkt Nkt Nt a Nt wtt pt Nat Suh Nm N v N st

MEMORANDUM & ORDER

GORTON, J.
The plaintiff, acting pro se, brings this case against
numerous defendants for alleged copyright infringement. He
alleges that a song he wrote about the Boston Red Sox was
unlawfully copied and used to create an advertisement promoting

Major League Baseball post-season telecasts.
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I. Backqground

A. Factual Background

The plaintiff, Samuel Bartley Steele (“Steele”), along with
two “unincorporated business organizations,” Steele Publishing
Company and Steele Recordz (for convenience, all of the
plaintiffs are hereinafter collectively referred to as “Steele”
or “plaintiff”), are residents of Chelsea, Massachusetts. Steele
is a songwriter and musician who asserts that, in 2004, he wrote
a “love anthem” about the Boston Red Sox (“the Red Sox”) entitled
“Man I Really love This Team” (“the Steele Song”). Not
surprisingly, Steele’s song gained popularity around Fenway Park,
the Red Sox historic stadium, in the fall of 2004 as the team
played toward its first World Series Championship in 86 years.

Steele’s claim for copyright infringement arises from an
advertisement produced and aired by the defendant Turner
Broadcasting System, Inc. (“TBS”) during the 2007 Major League
Baseball (“MLB”) post-season (“the TBS Promo”). The TBS Promo
features a song by the popular band Bon Jovi entitled “I Love
This Town” (“the Bon Jovi Song”) along with baseball video
footage. 1In addition to TBS, Steele’s complaint names Bon Jovi
front-man John Bongiovi and guitarist Richard Sambora as
defendants. Also sued were William Falcone, Time Warner
Corporation, Major League Baseball Properties, the Red Sox, A&E

Television Networks, AEG Live, Mark Shimmel Music, Universal

-2
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Music Publishing (“Universal Music”), Universal Polygram
International Publishing, The Bigger Picture Cinema Company,
Island Def Jam Records (“Island Records”), Kobalt Music
Publishing America, Inc. (“Kobalt”), Fox Broadcasting Company
(“Fox”), Sony ATV Tunes LLC (“Sony”) and Vector 2 LLC (“Vector”).

Steele asserts that the Bon Jovi Song and the TBS Promo
infringe his copyright. With respect to the TBS Promo, Steele
contends that it was unlawfully derived from his work through a
method called “temp tracking.” According to Steele, that term
refers to the use of a song as a template to create an
audiovisual work which, in turn, is used to create a final
soundtrack. Steele alleges that much of the visual portion of
the TBS Promo is derived from his song and that the Bon Jovi Song
was then based upon that Promo, the Steele Song or both.

B. Procedural History

Steele filed his initial complaint alleging copyright
infringement and violation of the Lanham Act on October 8, 2008.
On January 30, 2009, Steele amended his complaint to add the Red
Sox as a defendant and a claim pursuant to the Massachusetts
Consumer Protection Act, M.G.L. c¢. 93A (“Chapter 93A”). The
amended complaint did not include a Lanham Act claim or some of
the original defendants but, at Steele’s urging and in light of
his pro se status, this Court considered both complaints together

in deciding the defendants’ motions to dismiss.

-3-
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On April 3, 2009, this Court issued a Memorandum and Order
dismissing the claims brought under the Lanham Act and Chapter
93A and all claims against the defendants Universal Music, Fox,

Sony and Vector. Steele v. Turner Broadcasting Sys., Inc., 607

F. Supp. 2d 258 (D. Mass. 2009). The Court declined to dismiss
Steele’s copyright infringement claims against the remaining
defendants and instead permitted limited discovery to allow
Steele to “gather and present evidence of substantial similarity”
including expert analysis of his song and the alleged infringing
works. Id. at 265. The Court indicated that, following such
discovery, it would entertain motions for summary judgment on the
issue of substantial similarity.

On June 10, 2009, the remaining defendants, with the
exception of Kobalt and Island Records, moved for summary
judgment.! In support of their motion they included an expert
report from musicologist Anthony Ricigliano (“the Ricigliano
Report”). Kobalt separately moves for summary judgment
incorporating by reference the argquments made by its co-
defendants.

On July 17, 2009, Steele opposed the defendants’ motions for
summary judgment. He also has submitted an (unsigned) report

from a musicologist, reports from various other purported

! No attorney has appeared on behalf of Island Records and
the docket reflects that service was never made on that
defendant.

-4-
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experts, affidavits from “ordinary listeners” who claim to detect
similarity between the Steele Song and the alleged infringing
works and an affidavit of his own. On July 30, the defendants
(with the exception of Kobalt and Island Records and with leave
of Court) submitted a reply memorandum. Although a hearing on
the motion is scheduled for September 10, 2009, this Court
concludes that a decision can be rendered based on the thorough
submissions currently before it.
II. Analysis

A. Legal Standard

The role of summary judgment is “to pierce the pleadings and
to assess the proof in order to see whether there is a genuine

need for trial.” Mesnick v. Gen. Elec. Co., 950 F.2d 816, 822

(lst Cir. 1991) (quoting Garside v. Osco Drug, Inc., 895 F.2d 46,

50 (lst Cir. 1990)). The burden is upon the moving party to
show, based upon the pleadings, discovery and affidavits, “that
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law.” Fed.
R. Civ. P. 56(c).

A fact is material if it “might affect the outcome of the

suit under the governing law.” Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 248 (1986). “Factual disputes that are irrelevant
or unnecessary will not be counted.” Id. A genuine issue of

material fact exists where the evidence with respect to the

-5-
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material fact in dispute “is such that a reasonable jury could
return a verdict for the nonmoving party.” Id.

Once the moving party has satisfied its burden, the burden
shifts to the non-moving party to set forth specific facts

showing that there is a genuine, triable issue. Celotex Corp. v.

Catrett, 477 U.S. 317, 324 (1986). The court must view the
entire record in the light most hospitable to the non-moving
party and indulge all reasonable inferences in that party’s
favor. ©Q’Connor v. Steeves, 994 F.2d 905, 907 (1lst Cir. 1993).
If, after viewing the record in the non-moving party’s favor, the
court determines that no genuine issue of material fact exists
and the moving party is entitled to judgment as a matter of law,
summary judgment is appropriate.

B. Copyright Infringement

To succeed on a claim for copyright infringement, a
plaintiff must prove “ (1) ownership of a valid copyright, and (2)
copying of constituent elements of the work that are original.”

Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., Inc., 499 U.S. 340,

361 (1991). As part of the second prong, a plaintiff must prove
that the copyrighted and alleged infringing works are

“substantially similar.” Johnson v. Gordon, 409 F.3d 12, 18 (lst

Cir. 2005) (citation and internal quotation marks omitted).
In determining substantial similarity, courts apply the

“ordinary observer,” or, “in musical milieu, the ordinary

-6-
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listener test.” Id. (internal quotation marks omitted). A
defendant’s work is substantially similar to the copyrighted work
only if

an ordinary person of reasonable attentiveness would,

upon listening to both, conclude that the defendant

unlawfully appropriated the plaintiff’s protectable
expression.

Importantly, for a plaintiff to succeed the substantial
similarity must relate to original elements of the copyrighted
work. See id. at 18-19 (citing Feist, 499 U.S. at 361). Thus,
before examining the similarity between the works,

a court must engage in dissection of the copyrighted

work by separating its original, protected expressive

elements from those aspects that are not copyrightable.

Id. Accordingly, “an overall impression of similarity may not be

enough” if “such an impression flows from similarities as to

elements that are not themselves copyrightable.” Id. at 19.
Among the elements that must be dissected out are ideas and

concepts which are not protected by copyright law. 17 U.S.C.

§ 102(b). Nor are common phrases or scene a faire, meaning

“stock scenes or elements that necessarily flow from a common

idea,” protected. CMM Cable Rep, Inc. v. Ocean Coast Props,

Inc., 97 F.3d 1504, 1522 n.25 (1lst Cir. 1996) (citation omitted);
Johnson, 409 F.3d at 24.
Although ordinarily an issue for the factfinder, substantial

similarity (or lack thereof) can be decided by the Court as a

-7-
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matter of law. See Johnson, 409 F.3d at 18. According to the

First Circuit Court of Appeals:

Summary judgment on this issue is appropriate only when

a rational factfinder, correctly applying the pertinent

legal standards, would be compelled to conclude that no

substantial similarity exists between the copyrighted

work and the allegedly infringing work.
Id. at 18, 25 (upholding grant of summary judgment based on lack
of substantial similarity).

C. Application

The defendants assert that Steele’s copyright infringement
claim fails as a matter of law because there is no substantial
similarity between his song and the alleged infringing works. In
considering the issue this Court has reviewed the expert reports
and other affidavits submitted by both sides. It has also
carefully listened to the Steele Song and the Bon Jovi Song and
viewed both the original TBS Promo and the version provided by
the plaintiff in which the audio has been replaced with the
Steele Song.

1. Musical Similarity

Applying the “ordinary listener” standard this Court detects
no musical similarity between the Steele Song and the Bon Jovi
Song. The expert analyses by opposing musicologists support that
conclusion. The opinion of plaintiff’s musicologist is
particularly relevant because, on a motion for summary judgment,

this Court considers the facts in the light most favorable to the

-8-
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non-moving party. See id. at 19 (concentrating on the views of
plaintiff’s chosen expert).

Plaintiff has submitted an unsigned report from musicologist
Alexander Stewart (“the Stewart Report”) which states, in part:

This case is not strong musicologically: Melody of

“hook” has only one note in common (1). Three words in

common, but not the most distinctive word, “team.”

Harmony is commonplace. Both tunes consist primarily

of I, 1V, and V chords - the most commonly used chords

in harmony. Moreover, “Team” [the Steele Song] is a

12-bar blues. One of the most distinctive harmonic

figures in “Team,” the chromatic chord change {(D-D#-E)

at the end of the hook, is not found in “Town” [the Bon

Jovi Song). Hook in “Town” begins on the IV chord

(progression IV V I); hook of “Team” begins on V

(progression V IV I). Bon Jovi song has somewhat

irregular structure: 5-bar “B section”; “Team” is

regular 4- and 8-bar sections|.]

Not surprisingly, the Ricigliano Report (submitted by the
defendants) reaches a similar conclusion, noting that the songs

do not share any significant similarity and are not

substantially similar in lyric content, melodic content

(pitch series, rhythm or rhythmic patterns, melodic

development and structure), or harmonic content . . . .

In response to such damaging testimony, Steele asserts that
musicologists (including his own expert) are not helpful in this
case because they are not qualified to compare the video evidence
presented in the form of the TBS Promo. Nevertheless, this Court
concludes, based upon the musicologist reports and its own review
of the songs, that no reasonable jury applying the correct legal

standard could find substantial similarity between the musical

elements of the two works.
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2. Lyrical Similarity

A comparison of the lyrics in the Steele Song and the Bon
Jovi song also reveals no substantial similarity with respect to
original elements. Before engaging in comparison, however, the
Court must first dissect the lyrical elements of Steele’s song
that are not copyrightable. 1In this case, that turns out to be
most, if not all, of the similarities.

For example, although both songs use the phrase “I love this

.” in their title and chorus, common expressions and cliches

are not copyrightable. See Johnson, 409 F.3d at 24 (phrase

“You’re the One for Me” too common to be copyrightable). As
defendants point out, online databases reveal nearly 100 songs
that use the phrase “I love this . . .” in some form in their
title. Although plaintiff argues that none of those songs is
about baseball, neither is the Bon Jovi Song.

The phrases “come on” and “here we go” are likewise too
trite and common toco warrant protection. See id. Another
purported similarity, the fact that both songs rhyme “round” with
“town,” is also commonplace as evinced by the fact that it is
found in the popular children’s song “The Wheels on the Bus”.

When those unprotected elements are filtered out, the Steele
Song and Bon Jovi Song display little lyrical similarity, and
certainly not the substantial similarity required to prove a

claim of copyright infringement. As plaintiff’s own musicologist

-10-
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observes, the songs have “[o]nly three words in common (‘I’

‘love’ ‘this’).” Moreover, the subject of the Steele Song “is
clearly baseball and specifically the Red Sox” while the Bon Jovi
song is about a town and “without the video, there would be no
connection to baseball.”

In an effort to show lyrical similarity, plaintiff relies on
“reports” from Jonathan Yasuda (“the Yasuda Report”), a law
student with an undergraduate degree in music, and Mark Ferraguto
(“the Ferraguto Report”), a musicology PhD candidate.? Both
reports identify purported similarities between the structure and
rhyme scheme of the Steele Song and the Bon Jovi Song.

Even assuming those individuals are qualified to render
opinions on the subject, their conclusions do not create a
genuine issue of material fact concerning substantial similarity.
A common rhyme scheme or structure does not qualify as original
expression protectable under federal copyright law. See id. at
23 (holding that a particular harmonic progression “is a
stereotypical building block of musical composition, [which]
lacks originality”). Furthermore, considered as a whole,
differences between the two songs (as recognized by plaintiff’s
own musicologist) overwhelmingly eclipse any similarity in

structure and rhyme scheme. See id. at 18 (noting that “[t]he

?The Ferraguto Report is in the form of an email to the
plaintiff,

-11-
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substantial similarity requirement focuses holistically on the
works in question”). Accordingly, even crediting the assertions
of plaintiff’s experts, no reasonable jury could conclude that
the Bon Jovi Song is substantially similar to the original
lyrical elements of the Steele Song.
3. The TBS Promo

Much of Steele’s argument focuses not on similarity between
the Bon Jovi Song and his own work (although he does maintain
that the two are substantially similar) but, rather, on the TBS
Promo, which features the Bon Jovi song along with baseball video
footage and scenes from in and around major league ballparks.
Steele asserts that the images in the TBS Promo bear a striking
resemblance to the scenes described in his song and that,
together with similarities between the two songs, the Promo
conclusively demonstrates that his work was unlawfully copied.

According to Steele, his song was used as a template for the
creation of the video portion of the TBS Promo. Through a
process he calls “temp tracking,” the defendants allegedly
created the video based on the Steele Song and then replaced the
audio with the Bon Jovi Song (which is based on the video, the
Steele Song or both).

In an effort to show similarity (and that the TBS Promo was
derived from his song) Steele has submitted a version of the TBS

Promo in which the audio has been replaced with the Steele Song.

-12-
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He maintains that in many places the lyrics of his song
correspond to the images in the TBS Promo. In particular, Steele
notes the following similarities:

1) At the exact moment Steele sings “Word is out on Yawkey
Way,” the TBS Promo shows a Yawkey Way street sign;

2) when Steele mentions the Detroit Tigers the TBS Promo
shows a Tiger’s player rounding the bases;

3) when Steele sings “You got to keep believin’, gotta
stay tough” the Promo shows players “chest butting” and
acting tough; and

4) when Steele exhorts fans to “Get up off your seats” the
Promo shows fans standing and cheering.

Again, before conducting the substantial similarity
analysis, the Court must dissect the unprotected elements from
Steele’s work. Here, the Steele Song’s references to Fenway Park

and Yawkey Way are classic scene a faire; they are stock scenes

that flow from the idea of baseball. CMM Cable Rep, Inc., 97

F.3d at 1522 n.25. Steele does not enjoy a monopoly over the use
of those images simply because he references them in a

copyrighted song. See id. (doctrine of scene a faire is

“concerned with preventing a monopoly on commonplace ideas”).
Furthermore, although the Steele Song does appear to match
some of the images in the TBS Promo, it is inevitable that a song
about baseball will at times correspond with a baseball
promotional advertisement. For example, there are over a dozen
scenes in the TBS Promo that display a cheering crowd (at either

a ballpark or a Bon Jovi concert). Consequently, it is

-13-
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unsurprising that one of those scenes parallels one of the four
points in the Steele Song where he encourages fans to “Get up off
your seats.”

As the defendanﬁs point out, the number of places in which
the TBS Promo corresponds to the lyrics of the Bon Jovi Song
vastly outnumber any parallels with the Steele Song. More
importantly, however, the issue is not whether the video portion
of the TBS Promo is more similar to the Bon Jovi Song or the

Steele Song but, rather, whether the TBS Promo is substantially

similar to the original elements of the Steele Song. Because no
reasonable jury could find substantial similarity between the two
works, the defendants are entitled to summary judgment.
4. Other Issues

Steele raises a number of other arguments that do not change
this Court’s conclusion but are, nonetheless, worthy of
addressing. First, to the extent that Steele maintains that the
defendants stole his “marketing concept” of a baseball song that
could be adapted to any team or city, such an idea or concept
explicitly is unprotected by federal copyright law. 17 U.S.C. §
102(b) (“In no case does copyright protection for an original
work of authorship extend to any idea . . . [or] concept
).

Second, Steele’s effort to show a genuine issue of material
fact by submitting affidavits from assorted “ordinary listeners,”

although understandable given his pro se status and the relevant
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legal standard, is misguided for a number of reasons. First, the
“ordinary listeners” upon whom Steele asks the Court to rely are
all his personal friends or acquaintances. Second, there is no
evidence that those ordinary listeners were “correctly applying

the pertinent legal standards.” See Johnson, 409 F.3d at 18.

Most importantly, those affidavits present inadmissable lay
opinion and therefore are not appropriate for consideration. See
Fed. R. Civ. P. 56(e) (1) (affidavits must “set out facts that
would be admissible in evidence”); Fed. R. Evid. 701 (lay opinion
is inadmissible unless it is “helpful” to the factfinder).
Finally, Steele’s assertions that the defendants violated
his synchronization, or “synch,” rights (by allegedly timing the
display of images in the TBS Promo to his song) is also
unpersuasive. A synch right is the “right to record a
copyrighted song in synchronization with [a] film or videotape,

and is obtained separately from the right to perform the music.”

Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1, 33

n.23 (1979) (Stevens, J., dissenting). Thus, synch rights are an
additional right that a user must acquire when it seeks not only
to perform the protected work but also to use it in timed-

relation with an audiovisual work. See ABKO Music, Inc. v.

Stellar Records, Ind., 96 F.3d 60, 62 n.4 {2d Cir. 1996).

Although Steele has submitted a report from a purported music and
film expert that asserts that 96% of the video sequences in the

TBS Promc are synchronized to the Steele Song’s quarter-note

-15-
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beat, intervals of time are not original expression protectable
under federal copyright law. Accordingly, no reasonable juror
could conclude that the TBS Promo violates plaintiff’s synch
rights.

In sum, because no reasonable juror applying the correct
standards could find that the original elements of the Steele
Song are substantially similar to the Bon Jovi Song or the TBS

Promo, summary judgment will enter in favor of the defendants.

ORDER
In accordance with the foregoing, the defendants’ motions

for summary judgment (Docket Nos. 92 and 98) are ALLOWED.

So ordered. /s/ Nathaniel M. Gorton
Nathaniel M. Gorton
United States District Judge

Dated August 19, 2009

-16-
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

SAMUEL BARTLEY STEELE,
BART STEELE PUBLISHING, and
STEELE RECORDZ,
Plaintiffs, : Civil Action

V. No. 08-11727-NMG

TURNER BROADCASTING SYSTEM, INC,,
MAJOR LEAGUE PROPERTIES, INC., : ORAL ARGUMENT REQUESTED
TIME WARNER, INC., ISLAND DEF JAM
RECORDS, FOX BROADCASTING
COMPANY, JOHN BONGIOVI,
INDIVIDUALLY AND D/B/A BON JOVI
PUBLISHING, RICHARD SAMBORA,
INDIVIDUALLY AND D/B/A AGGRESSIVE :
MUSIC, WILLIAM FALCON,
INDIVIDUALLY AND D/B/A PRETTY
BLUE SONGS, UNIVERSAL-POLYGRAM
INTERNATIONAL PUBLISHING, INC,,
SONY/ATV TUNES LLC, KOBALT MUSIC
GROUP, A&E TELEVISION NETWORKS,
AEG LIVE LLC, VECTOR 2 LLC, BOSTON
RED SOX, INC., THE BIGGER PICTURE
CINEMA CO., and MARK SHIMMEL
MUSIC,

Defendants.
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
DISMISSING THE COPYRIGHT INFRINGEMENT CLAIM
Pursuant to Rule 56 of the Federal Rules of Civil Procedure, Defendants (i)
Turner Broadcasting System, Inc., (ii) Major League Baseball Properties, Inc., (iii) Time Warner
Inc., (iv) John Bongiovi (individually and d/b/a Bon Jovi Publishing), (v) Richard Sambora
(individually and d/b/a Aggressive Music), (vi) William Falcone (individually and d/b/a Pretty

Blue Songs), (vii) Mark Shimmel d/b/a Mark Shimmel Music, (viii) A&E Television Networks,
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(ix) AEG Live LLC, (x) Boston Red Sox Baseball Club Limited Partnership, and (xi) Universal-
Polygram International Publishing, Inc. hereby move for summary judgment on the issue of
substantial similarity and an order dismissing plaintiffs’ only remaining claim in this lawsuit
(copyright infringement) with prejudice.

The grounds for this motion are set forth in the accompanying memorandum of

law.
REQUEST FOR ORAL ARGUMENT
Pursuant to Local Rule 7.1(D), defendants respectfully request oral argument on
this motion.

LOCAL RULE 7.1 CERTIFICATION

I, Matthew J. Matule, hereby certify that on June 3, 2009 counsel for the
defendants conferred with the Plaintiff in a good faith effort to resolve the issues herein but could
not obtain his agreement to the specific relief requested in this motion.

Dated: June 10, 2009 /s/ Matthew J. Matule
Matthew J . Matule
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Dated: June 10, 2009
Boston, Massachusetts

[, Matthew J. Matule, hereby certify that this document filed through the ECF system will

Respectfully submitted,

/s/ Matthew J. Matule

Matthew J. Matule (BBO #632075)

Scott D. Brown (BBO #662965)

SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

One Beacon Street

Boston, Massachusetts 02108

(617) 573-4800

mmatule@skadden.com

Kenneth A. Plevan (admitted pro hac vice)
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP
Four Times Square
New York, New York 10036
(212) 735-3000

Clifford M. Sloan (admitted pro hac vice)
SKADDEN, ARPS, SLATE,

MEAGHER & FLOM LLP
1440 New York Avenue, N.W.
Washington, D.C. 20005
(202) 371-7000

Counsel for Defendants
Turner Broadcasting System, Inc., Major

League Baseball Properties, Inc., Time Warner
Inc., John Bongiovi (individually and d/b/a Bon

Jovi Publishing), Richard Sambora
(individually and d/b/a Aggressive Music),

William Falcone (individually and d/b/a Pretty

Blue Songs), Mark Shimmel d/b/a Mark
Shimmel Music, A&E Television Networks,

AEG Live LLC, Boston Red Sox Baseball Club
Limited Partnership, and Universal-Polygram

International Publishing, Inc.

CERTIFICATE OF SERVICE

be sent electronically to the registered participants as identified on the Notice of Electronic Filing and
paper copies will be sent to those indicated as non-registered participants on June 10, 2009.

Dated: June 10, 2009

/s/ Matthew J. Matule
Matthew J. Matule
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSSETS

SAMUEL BARTLEY STEELF,
BART STEELE PUBLISHING,
STEELE RECORDZ,

Plaintifts

TURNER BROADCASTING
SYSTEM, INC,

Fr al,

Defendants.

Civil Action No.
08-11727-NMG

AFFIDAVIT OF SAMUEL BARTLEY STEELE

I, Samuel Bartley Steele, state the following under the pains and penalties of perjury:

1.

In 2004 through 2006, I repeatedly sent internet "links" to my copyrighted song, “(Man
I Really) Love This Team” (“Song”) and my ideas for how my song could be used as a
national marketing campaign by changing the lyrics to fit with any team and town (not
just Boston) to MLB.com at its “Contact Us” link,

htep://mlb.mlb.com/mlb/help/contact us.jsp.

My purpose in contacting MLB.com was to discuss a joint business venture with Major
League Baseball.

At no time did I submit anything to TBS.
I am not an attorney and prior to this case I had no litigation experience.

After becoming aware of Major League Baseball's 2007 audiovisual advertisement
featuring a Bon Jovi soundtrack (“MLB Audiovisual”) in August 2007, I immediately
saw it was a derivative of my Song and attempted to contact various defendants,
including, based on publicly available information put out by the defendants, those I
believed the pariies most responsible for copying my Song, including John Bongiovi,
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10.

11

12

TBS, TBS musical consultant, Mark Shimmel, Vector Management ‘s Jack Rovner (Bon
Jovi’s manager), the Boston Red Sox, Sony, and Universal Music Group.

After more than a year of attempting to work out my grievance with these defendants, as
well as contacting the American Society of Composers and Publishers (“ASCAP”) and
being repeatedly ignored or rebuffed by defendants’ attorneys, as well as ASCAP, I filed
suit, pro se, in the U.S. District Court in Boston.

I filed pro se because I could not find an attorney willing to take my case. I was told by
cach of the several attorneys I approached that they either had a conflict or that they
simply did not want to litigate against such wealthy and powerful defendants and
Skadden Arps, on a contingent fee basis. I could not afford to pay an attorney or law
firm by the hour.

Prior to and during the Court proceedings I was not aware that Major League Baseball
Advanced Media, L.P. (‘“MLBAM”) owned and operated MLB.com and also called itself
MLB Productions, and that it was not the same thing as Major League Baseball
Properties, Inc. (“MLB”).

Nonetheless, I named and served (or tried to serve) both MLBAM (insofar as I knew
MLBAM at the time, as “MLB Productions” and on the service of process papers as
“MLB Productions/MLB.com”) and MLB. During the litigation, I was lead to believe -
through conversations with Skadden, defendants' court filings, and conversations with
Skadden attorneys - that Skadden's appearance on behalf of, and defense of MLB,
included both MLB and MLBAM. This is further detailed below.

Also as detailed below, defendants’ representations to me and in the this Court lead me -
and this Court, apparently - to believe that the MLB Audiovisual was essentially a TBS,
Time Warner, and Bon Jovi creation and that MLBAM played only a minor role, rather
than being its producer, owner, and distributor, which I discovered later.

I was learning legal procedure as best I could, but often would contact Christopher
Clark, a Skadden associate with whom I had developed a rapport, to ask about
procedural issues. For the most part, Attorney Clark readily answered my questions,
though - as I later learned - many of his answers were misleading or simply incorrect.

In addition, the one time I informed Skadden that I might be retaining counsel, they
barraged him with threatening letters, misstating facts and — I believe ~ misstating this
Court’s order, causing him to abruptly drop me as a potential client. This is explained in
detail below.
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13. 1 believe defendants and Skadden misled me (and likely this Court) and obstructed my
ability to fairly litigate my case based on the following facts:

a. MLB incorrectly stated in its court filings that I had “misidentified” MLBAM as
MLB, even though they were two separate defendants, each of whom I identified
and attempted to serve.

b. [Initially, this Court's docket sheet correctly listed MLB and MLBAM (as “MLB
Productions”), as did defendants’ early filings. However, Skadden changed their
filings' captions mid-way through the litigation so that it only listed MLB,
rendering it inconsistent with the facts as well as the docket. When they changed
their filings' captions, they simultaneously stopped inserting their "misidentified
as" language in their filings.

c. Asa prose plaintiff, I trusted that Skadden would not have made such a
representation to a federal court unless it was true. Therefore, I did not think to
question their "misidentification” language or their changing of their filings'
captions,

d. Idid not know what “default” was or that MLBAM failed to appear in this case.

e. Skadden'’s filings called the MLB Audiovisual “the TBS Promo” for short, which
this Court and I adopted in our papers. This shorthand was misleading because
TBS’s role in creating the MLB Audiovisual was lesser than other defendants’,
MLBAM in particular — TBS was not even allowed to air the full audiovisual.

f.  Also, MLBAM claims copyright to the MLB Audiovisual (though deleted its
copyright notice from the version of the MLB Audiovisual Skadden filed in this

Court) and, as stated in my appeal brief and reply — which MLB has never
denied — MLBAM paid for and produced the MLB Audiovisual.

g. Skadden submitted false evidence — three times in this Court — in the form of a
DVD containing a previously unpublished draft of the MLB Audiovisual that
had been edited to remove the MLBAM copyright notice in the last few seconds.
I discovered this after the district court proceedings ended and the case was
pending in this Court.

h. Skadden's unpublished and edited MLB Audiovisual ends on the TBS logo,
rather than the MLBAM copyright notice, which furthered the appearance -
misleadingly - that it was a TBS — rather than MLBAM - production. This issue
is further addressed in my Appellate brief and Reply.
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i. On April 7, 2009, Skadden served me with interrogatories, requests for
production of documents, and a deposition notice. Skadden's interrogatories
and request for production asserted that my responses were due no later than
May 7, 2009. Their deposition notice was for "each person” I was planning to
have testify on substantial similarity, and was set for May 12, 2009.

j. Skadden's deadline to me was - as with their summary judgment "deadline" -
once again, incorrect.

k. This Court in fact had stated twice during the March 3, 2009 hearing that it was
inclined to give me “60 days" to "come up with an expert, some affidavit,” that I
“[hadn'] given [the court] already” to "produce to the Court” on substantial
similarity (on pages 13 and 27 of the hearing's transcript).

I This Court's April 3, 2009 written order stated that I was allowed to "offer, by
affidavit, expert analysis” of the works at issue, which "the Court will consider...
in making the substantial similarity determination.”

m. This Court's April 3, 2009 written order gave me until May 31, 2009 - 58 days -
to provide an expert report or affidavit.

n. This Court's April 3, 2009 written order was silent as to depositions. My
understanding was that I had to provide a written expert repost or affidavit by
May 31, 2009.

0. On May 11, 2009, I informed Skadden Atps that - in accordance with the
Court’s well-grounded advice to continue to seek counsel - I was consulting with,
but had not yet formally retained, an attorney (one of many I approached prior
to and during this Court’s proceedings), Kevin McCullough, about possibly
taking my case.

p. Iauthorized Skadden to communicate with Attorney McCullough, but made
clear he was not (yet) "my attorney."

q. On that same day, May 11, 2009, Skadden Attorney Kenneth Plevan sent
Attorney McCullough an e-mail stating - incorrectly - that "[w]e have been
advised by Samuel Bartley Steele... that you are his counsel." I have this e-mail
and others, as well as letters from Plevan discussed below, which I can produce to
this Court if required.

r. Attorney Plevan's May 11, 2009 e-mail further asked Attorney McCullough to
contact Plevan immediately, stating incorrectly that I had “defaulted on discovery

4
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requests due last Thursday, and [that I] advised [Skadden] today that {I] will not
be producing a witness for the deposition schedule (sic) for tomorrow."

s.  Plevan's e-mail continued: "[gliven the status of the lawsuit, we request that you
prompily file a notice of appearance on behalf of the plaintiffs, if you will in fact
be representing them."

t. The next day, May 12, 2009, Plevan sent Attorney McCullough a letter via e-
mail and overnight mail again misrepresenting that I had told them that Attorney
McCullough was "Plaintiffs’ counsel” and incorrectly stating that my "responses
to the request for production and the interrogatories were due on Thursday, May
7

u. Plevan's same May 12, 2009 letter informed Attorney McCullough: "In my
email yesterday, I asked you to promptly file a notice of appearance, if you were
in fact planning to be counsel for Plaintiffs herein. As of now, we have not seen
any such notice of appearance.”

v. Finally, Plevan's May 12, 2009 letter stated that defendants "reserved the right”
to move for summary judgment "if we do not hear from you promptly” and that
they also "reserved the right” to "move to preclude any expert report Plaintiffs
may seek to use in opposition to said motion."

w. The next day, May 13, 2009, Plevan e-mailed defendants’ discovery requests to
Attorney McCullough, concluding "we look forward to heating from you as to
whether you will be representing Mr. Steele in this lawsuit."

x. Six days later, on May 19, 2009, Plevan sent another letter to Attorney
McCullough via e-mail and overnight mail noting that Attorney McCullough
had "failed to file a notice of appearance in the lawsuit on behalf of plaintiffs."

y. Plevan's May 19, 2009 letter further asserted — incorrectly, at least as far as I
understood the plain language of this Court’s discovery order - that my discovery
responses were "now almost two weeks overdue,” that "neither you nor Mr.
Steele has offered a date on which the responses would be submitted, or asked
defendants to agree to an extension."

2. Plevan's May 19, 2009 letter stated that this Court had “specifically advised Mr.
Steele that whether or not he retained an attorney, he would be ‘required to abide
by rules of procedure that are sometimes arcane and hard to undetstand, but
nevertheless, you will be required to abide by them,” citing “Transcript at 6.”
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aa.

bb.

CC.

Plevan’s May 19, 2009 letter to Attorney McCullough continued: “Here, we are
dealing with a requirement that was and is easy to understand — responses to
requests were due on May 7, 2009, and to date plaintiffs have ignored the
requests.”

Finally, Plevan’s May 19, 2009 letter stated “please consider this defendants final
request at clarification. If responses to the written discovery requests at (sic) not
received by close of business [that same day], defendants will conclude that
plaintiffs will not be relying on any expert analyses on the issue of substantial
similarity, and will proceed accordingly.”

On May 19 or 20, 2009, I was disappointed, but not surprised when Attorney
McCullough informed me that he had no interest in taking the case.

dd. Attorney McCullough’s abrupt turnabout, suddenly withdrawing any

cc.

ft.

g8

hh.

consideration of representing me were, to me, cleatly the result of Skadden’s
numerous and insistent demands and threats to him, which were, based on my
understanding of this Court’s order, baseless, false, and specifically designed to
scare Attorney McCullough from taking my case.

T was unable to obtain counsel, despite additional efforts, for the remainder of
this Court’s proceedings.

In early June 2009 I had a conversation with Attorney Clark in which I asked
him if he was aware that MLBAM ran the websites of many non-baseball
entertainers, including Bon Jovi’s, to which he replied he was not. I jokingly

advised Mr. Clark that he should know the clients he’s representing a little better.

This conversation was part of this Court’s record in an affidavit I filed on
September 15, 2009 (as docket entry 109). A copy is attached.

During the same early June 2009 conversation, Attorney Clark failed to inform
me that Skadden had not appeared for MLBAM or that MLBAM had not filed

an appearance in the case at all.

Several days later, on June 10, 2009, Skadden suddenly - more than two weeks
before the June 26, 2009 deadline - filed its motions for summary judgment on
behalf of its clients, including MLB, and submitted their altered and misleading
version of the MLB Audiovisual for the third time.

Surprised by this early filing, I immediately called Attorney Clark and asked him
what his early filing meant for my deadline to oppose his summary judgment

248



Case 1:08-cv-11727-NMG Document 119-13 Filed 06/18/10 Page 8 of 13

jj-

1.

motion, which I understood to be July 17, 2009 based on the Court’s April 3,
2009 order. Clark told me - falsely, as I later learned - that I had two weeks from
their June 10, 2009 filing to file my opposition.

In that same conversation with Attorney Clark, I informed him that, in addition
to opposing their motions, I was planning on filing a summary judgment motion
of my own. I asked him how long I had to file my own motion for summary
judgment. He informed me — again, falsely, as I later discovered — that I “didn’c
need to” file my own motion for summary judgment because they had filed
theirs, and that I only needed to file my opposition. Unfortunately, I believed
him.

. I began scrambling to prepare an opposition under enormous pressure, both

because of Skadden's early filing and because I was misled to believe that my
opposition was, as a result of Skadden's eatly filing, now due on June 24, 2009
instead of July 17, 2009, as ordered by this Court.

I began to work on my opposition immediately, but as June 24, 2009
approached, I knew I would need more time. I contacted Attorney Clark and
asked for another week to file my opposition, to which he agreed.

mm. A week later, with my extended deadline nearly up, I asked Attorney Clark

for another one-week extension, to which he agreed.

nn. Finally, as what I believed was my twice-extended deadline approached, and on

00.

pp-

the verge of calling Attorney Clark for a third extension, I instead called district
court clerk, Diep Duong, who informed me that Clark's representation to me
was incorrect and that I actually had until July 17, 2009 to file my opposition.

I filed my opposition to summary judgment on July 17, 2009. At 1:37 p.m.,
(based on my phone records) on July 24, 2009 I received a call from Attorney
Clark asking for my consent to allow defendants to file a reply brief. I consented.
This conversation and resulting events are also detailed in my September 15,
2009 affidavit (as docket entry 109), copy attached.

In the same July 24, 2009 conversation with Attorney Clark, I asked for similar
consent to file a sur-reply. He thanked me for my consent, but stated he did not
have authority to give consent to my reciprocal request and promised to check
with his clients and get back to me.
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qq. Attorney Clark never got back to me. Instead, five days later, on July 29, 2009,

cr.

SS.

Skadden filed a motion for leave to file a reply, falsely claiming that I had not
given consent for them to file their reply.

The next morning I called district court deputy clerk Nicewicz and left a
voicemail stating that MLB “was being dishonest” in their motion for leave, and
to please inform the judge that I had, in fact, consented.

My attached affidavit relates additional details about these events, including how
my reliance on Attorney Clark’s statements resulted in a fatal delay to the filing
of my sur-reply because I was still waiting to hear from him when the Court
allowed MLB’s summary judgment motion on August 19, 2009, three weeks
before the scheduled hearing date of September 10, 2009. T had assumed,
reasonably, I believe, that I had those three weeks to finish my sur-reply and
obtain MLB’s consent or file a motion for leave to file my sur-reply.

Signed under the pains and penalties of perjury this 18 of June, 2010:

A gl

amuel Bartley Steelc
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UNITED STATES DISTRICT COURT |

. FILED
DISTRICT OF MASSACHUSETTS M ULERKS 0

FFIC

T

A0S SFP 1S P ): 2y

e nICT COURT
Crv LT GF MASS,
SAMUEL BARTLEY STEELE, ) : Case No. 08-11727-NMG
BART STEELE PUBLISHING )
STEELE RECORDZ, )
Plaintiffs ) AFFIDAVIT OF
V. ) SAMUEL BARTLEY STEELE
)
TURNER BROADCAST SYSTEM, )
et al, )
)
Defendants. )
)

I, Samuel Bartley Steele, swear that the following statement is true to the best of my knowledge

under the penalty of perjury:

1) In early July 2009, after the defense had filed their Motion for Summary Judgment, but before
[ had filed my Opposition to that Motion, defendants’ attorney Chris Clark of Skadden, Arps
called me and asked me if I was willing to agree to change the date set for hearing his clients’
Motion for Summary Judgment. The Court had set that hearing for August 12, 2009. Attorney
Clark wanted my agreement to move the hearing to July or possibly early September. I said that I
would probably be busy on tour in September and would gladly agree to any of dates in July that
" they had proposed, however I was not sure about extending the hearing until September because
of scheduling and the fact that I wanted the case to move forward. After that discussion, [
reluctantly agreed to file a joint motion asking the Court reset the hearing, and suggesting several

alternative dates in July (and some in September).
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2) While I was still waiting to learn the outcome of that joint motion to reset the hearing date, I
continued to work on my Opposition to defendants’ Motion for Summary Judgment. I filed that
Opposition on July 17, 2009, the date set by the Court in its April 3 Order. At 1:37pm on
Friday, July 24, 2009, I received a friendly phone call from defense attorney Chris Clark in
which I was asked for consent to file a Reply brief to my Opposition. I politely said "yes" and
did give him my consent and said both sides had been very courteous up to this point, so why

stop now?

3) In that same July 24 phone conversation, I politely asked Clark for consent to file a sur-reply
brief. Clark thanked me for my courtesy in allowing him to file a reply. He told me that he could
not give consent himself to my filing a sur-reply, but would let me know in the next week or two

once he had contacted all the defendants. He has yet to call me back.

4) On July 29, 2009, five days after this phone conversation with Clark, defendants filed a
Motion tor Leave to File Reply claiming I did not give my consent to their filing a reply brief.
This was clearly a blatant misrepresentation by defense attorneys to mislead this Court, intended
to portray me as unreasonable and uncooperative in the critical weeks before the Court’s

judgment.

5) The next morning, at approximately 10am, July 30, 2009, I called Deputy Clerk Nicewicz and
left him a voicemail saying that the defense was being dishonest (and to please teil the Judge)

because I did in fact consent and I had a question as to procedure going forward.

6) Despite defendant's untrue statements in their reply, [ waited to hear back from defendants
about their consent to my sur-reply. Because I was waiting to hear from them, I was not sure
whether I should file a sur-reply, or a motion for leave to file a sur-reply. Defendants’ attorneys
had been of some assistance on procedure in the past, and I believed it was best to attempt to
cooperate with defendants’ attorneys on procedural issues. I now see that this belief was

misplaced, as those attorneys have twisted my words and actions against me.
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7) I felt blindsided by the Court's August 19 ruling, which came well before the re-scheduled
hearing date of September 10, 2009. When I received notice of the August 19 ruling, I was still
waiting on the defenses' consent to my filing of a sur-reply, and still believing that I could
eventually tell the Court about the defenses' misrepresentations at the hearing on that motion

which was pushed back a month (against my wishes), to September 10.

8) I cannot and do not blame this Court for its ruling. The defense, by untruthfully portraying me

as an unreasonable Pro Se plaintiff, purposely misled the Court by claiming I did not extend a
standard professional legal courtesy like 'consent' to file a motion (which defendants would do
whether I consented or not). So I can certainly understand the Court's frustration with me. But
the defendants’ assertions were intentionally dishonest: I immediately gave consent to their
reply, and even agreed to move the hearing date back a month, even though it was not at all
convenient for me. The defense never gave reciprocal consent to my sur-reply. Instead, they
hung me out to dry and abused the goodwill I had extended to them. Their underhanded

scheming and disrespect for me and the Court should not go unnoticed.

9) The defense has misled the Courts in many other ways. Examples: their contradictory
statements regarding access to my song, references to baseball in their works (addressed in
previous motion) and their repeated attempts to distance Bon Jovi from baseball. I had a polite
conversation with Clark in June in which both sides assessed the strengths and weaknesses of
their case. In that June conversation, I asked Clark if he knew that MLBAM (Major League
Baseball Advanced Media, the copyright owner of the MLB/TBS promo) and FSG (Fenway
Sports Group, the Red Sox’s non-baseball operations) run the websites of and directly profit
from (as well as sell online advertising for) all 30 MLB teams, NASCAR, MLS, Madonna, U2,
Bon Jovi and many others. Mr. Clark shockingly said he did not know about this relationship.
This is publicly available information. In an article dated May 2007, Sports Business Journal
states "MLBAM can even take on other clients...and even rock acts like Jon Bon Jovi". I

jokingly advised Mr. Clark that he should know the clients he's representing a little better. Yet

defendants continue to claim that Bon Jovi has nothing to do with baseball, despite their intimate

business relations. Then a month after this conversation, the defendants filed their Reply, which

states (at p.2) that defendants do NOT concede access to my song anymore. This clearly
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contradicts statements made in the Answer filed by the Red Sox in April.

10. The defendants have demonstrated a pattern of deception and contradiction in an attempt to
mislead the Court, and have shown contempt for me, a Pro Se Plaintiff, and the Court in their

dishonest procedural maneuvers and misrepresentations.

Respectfully submitted,

-7

\ A p /€:TJ/L Dated Z[/ / S, O r]

Samuel Bartley Steele (Pro Se)
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